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COUNTERSTATEMENT OF QUESTIONS PRESENTED | 


1, Where the Court of Appeals remanded Case No. 13,021 
to the Federal Gomausicettous Commission with directions to 
reconsider its decision therein in. view of the intervening 
death of one of the parchers of ieee venus, Shreveport Tele- 
vision Company: | | | | 2 

Ca) Was the Commission's affirmance of its grant 
to Tareevenor, Shreveport Television Company, supported 
by ample evidence with vompeck to its Pied teres that 
Intervenor gave greater assurance of effectuation of 
program proposals and continuing awareness of community 
needs; that Intervenor was entitled to a preference on 
the factor of diversification of control in the media 
of mass communication; that Appellant, Southland Tele- 
vision Company, was not entitled to a preference for 


1 
1 


its staffing plans? 


(b) Did the Commissidn err in failing to re- 


open the record to receive additional evidence? 


Ci) 





Points Presented in Case No 13,021 


Repeated Herein 


1. Whether the Commission erred in taking into 
account, for the purpose of determining the value 


to be given the participation of two stockholders 


in the management of the proposed Southland 


Station, the past record of a standard broadcast 
Station which had been managed by one of these stock- 


holders and is owned in part by the other. 
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ARGUMENT 
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The Commission's selection of Shreveport : 
Television as the better qualified appli- 
Cant notwithstanding the death of Don 
George rests on substantial evidence in | 
the record and was an entirely reasonable 
exercise of discretion. 


A. 


The Commission's conclusion that 
Shreveport Television offered a 
greater likelihood of carrying out 
its program proposals derived from 
a tational evaluation of the basic 
findings of fact. 

The Commission properly gave Shreve-|, 
port Television a preference on the | 
factor of diversification of control | 
of media of mass information. 


The Commission was correct in con- | 
cluding that the death of Don George, 
did not alter its original determina- 
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the applicants. 





The Commission properly determined 
that the admission policies of the 
Don George Theatres did not reflect 
adversely on Shreveport Television. 
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If. The Commission correctly determined that no 
reasonable basis existed for questioning the 
financial qualifications of Shreveport Tele- 
vision. 


(iii) 





The Commission did not commit error or 
abuse its discretion in declining to 
reopen the record in this case. 


The Commission action granting a regu- 
lar license to Shreveport Television 
was in no way prejudicial to the rights 
of Southland and has no bearing oa its 
appeal from the comparative decision. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 2 
Appellant Southland, Intervenor, Shreveport Television 
and a third applicant not a party to this ey filed 
mutually exclusive applications for a permit to construct 
and operate a television station on Channel 12 in Shreve- 
port, Louisiana. A comparative hearing was held before 
a Commission examiner with evidence being directed to 
various “points of reliance” which were framed by the 
parties in order to specify the areas in which each re- 
garded itself as superior to its competitors, | 
The hearing examiner recommended a grant of the appli- 
cation of Shreveport Television. That applicant was found 


| 
superior to Southland as to local residence, civic partici-:: 


pation, integration of ownership with management, diversi- 





Dies 


fication of ownership of mass communication media and its 
staffing and equipment proposals. Although awarding 
several other preferences to KRMD, the third applicant in 
the Commission proceeding, the examiner was unable to find 
a single area in which Southland was superior (R. 4678-79). 

After exceptions to the examiner‘*s decision were filed 
and oral arguments held before the Commission en banc, a 
final decision was released affirming the examiner and 
granting the application of Shreveport Television (JA 115- 
195). The Commission concluded: (1) that Shreveport 
offered greatest assurance that its proposals would be 
carried out, and (2) that a grant of its application 
would effect a greater diversification of ownership in 
media of mass communication, In other general categories 
no Significant difference between the applicants was as- 
certained. Not a single preferencial point submitted by 
Southland at the outset of the hearing was found to have 
been established by the evidence, 

The general conclusion that Shreveport Television 
offered greater assurances that its programming would be 
carried out resulted from an appraisal of the following 
individual criteria: past performance of existing broad- 
cast stations connected with the applicants, local resi- 
dence, the integration of ownership -in the operation and 


management of the proposed station, past broadcast ex-- 


nian 

perience and civic activities of the applicants’ stack 
holders (JA 183-184), After an extensive adsedsetin of 
these factors in light of the evidence affecting South- 
land, the Commission concluded ". . . the showing made 
by Southland . . . is not particularly persuasive. Al- 
though a majority of Southland‘s stock will be ownhd by 
local residents with excellent backgrounds, the stock- 
holders involved have not, for the most part, been! dee 
grated into the fay~se-day operations of the proposed 
station. Such assurance as does exist derives, prim- 
arily, from the proposed participation by the brothers 
Hargrove, but, as has been shown, each of them owns but 
3.6% of Southland*s stock and none proposes full-t Hae 
participation in day-to-day operation. The effect of 
the participation of Messrs. Kamin and Pace is of jles- 
sened significance in view of the unencouraging record 
of KCIJ" (JA 186-8ey : 

Appraising the Shreveport applicant in the same terms 
the Commission concluded (JA 190-191) that its showing 
was much superior to that of Southland. In reaching this 
determination “greatest —- weight" was attached to the 
7 fies “anemcowengiay meme dinyelived: Mekettpaley dhe 
abandonment shortly after it took the airof major: program- 


ming proposals made by the station when it applied for 
its license, 


1 
i 
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fact that Mr. Don George, a 43% partner ie whe Shreveport 
Television would participate in the day-to-day operation 
of the station, even though it was recognized that George 
was without broadcast experience. At the same time some 
significance was attached to the fact that the other three 
owners would also participate on a daily basis in the 
station’s activities, Shreveport Television being the 
only applicant whose principals would all take some part 
in the day-to-day affairs of the proposed station. The 
Commission terminated its consideration of program effectu- 
ation as follows(JA 191). 

"We conclude that more assurance exists that the 

Shreveport Television program proposals will be 

effectuated and that the community needs will be 


met by that applicant than exists with respect 
to either of the other two applicants. South- 


land, with its Limited amount of integration and 


the unencouraging record of KCIJ, is substantially 
inferior. As between KRMD and Shreveport Tele- 


vision, the margin of difference is small due 
principally, to the datisfactory record of KRMD 
{AM)." (Emphasis added). 

Turning to the diversification of mass media concept, 
the Commission found no substantial difference between 
Southland and Shreveport Television in light of their 
existing ownership interests in the city of Shreveport 
itself. However, since principals of Southland owned a 


radio station and a television station in New Orleans 


_ while the only such interest associated with Shreve- 


port Television was a motion picture theatre in Alex- 





asia 


andria, Louisiana, Shreveport Television was given some 
degree of preference in this area of comparison (JA 
193-94). | 
Southland petitioned unsuccessfully for rucunt dere 
tion of the decision and then filed an appeal with this 
Court, (Case No. 13,021). During its pendency Mr. Don 
George, a partner in the winning applicant, died, and 
the ease was “remanded to the Commission with directions 
to reenwelilaic its decision” in the light of Don George's 
death (R 5509). On July 1, 1957, the Commission released 
a decision (R 5620-24) reappraising the applicants in the 
light of the changed circumstance and concluding that 
while its margin over Southland was substantially di- 


minished, Shreveport Television remained, nontheless, the 


better oar” a ies applicant to operate a television station 
2 | 


in Shreveport. No preference had been awarded for’ pro---- 


gram proposals or for staffing, studio and equipment, and 
to 
since Mr. George’*s absence was found not/affect them, the 





Commission reaffirmed its original determinations.| Re- 
garding the likelihood that program proposals would be 
carried out, and the extent to which George's death altered 
the original finding in this area, the Commission stated: 


2_/The partnership agreement provided that the death of 


a partner would not terminate the partnership (JA 94). 
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8. Clearly, the death of Mr. George materially 
affected/this portion/of our decision. His long local 
residence and his worthwhile record of local civic 
activity, coupled with his local motion picture ex- 
perience and full time integration, indicated to 
us that his participation in the operation of the 
Station added substantially to the assurance present 
in the proposal of Shreveport Television. We further 
concluded, however, that the record was also persua- 
sive that the result of the participation of the 
three remaining partners along that line will not 
be inconsequential. We stated at paragraph 149 of 
our decision “Lesser weight is accorded the pro- 
posed participation of the other three partners 
although, on the whole, the plans for these partners 
are encouraging.” Our ultimate findings in para- 
graph 147 of our decision set forth the qualifications 
of these partners from the standpoint of their 
residence, experience, civic activities, background 
and the extent of participation proposed by them. 
The assurance present in the proposal of Southland 
is also fully set forth in our decision at para- 
graphs 134-139, These matters will not here by re- 
peated. Giving full consideration to the ultimate 
findings set forth in those paragraphs, it remains 
apparent that greater assurance is to be derived 
from the showing of Shreveport without regard to 
Mr. Don George than can be found in the proposal 
of Southland. This conclusion stems as largely 
from the weaknesses of Southland, set forth therein, 
as from the strength of Shreveport as now consti- 
tuted and considered. While we do not conclude 
that Southland remains substantially inferior, as 
previously concluded, the death of Don George adds 
nothing to the assurance present in the Southland 
proposal, and its showing in these factors remains 
inferior to that still present in the showing of 
Shreveport (BR 5622-23). 


Thus, while the circumstance of Don George's death altered 
the emphasis of the decision and resulted in a closer case, 
it was the unanimous judgment of the Commission that the 
grant to Shreveport Television should be reaffirmed. 


Southland sought rehearing and reconsideration of the Com- 


4 


mission’s action raising arguments similar to severe! of 
those presented in this appeal: that the Commission had 
acted contrary to Section 319 of the Communications Act 
in granting Shreveport Television a license while the 
decision awarding a construction permit was under vecou- 
sideration; that the determinations with respect to 
staffing and effectuation of program proposals were ar- 
bPiares that a question existed as to the financial 
qualifications of the successful applicant; and that 
the Commission was bound by the Court's order to réopen 
the record and conduct a full evidentiary hearing fol- 
lowing the remand of the case (R 5462). | 

On April 25, 1958 the Commission denied the peti- 
tion for rehearing (R 5582). With respect to no con- 
tention that the grant of a license to Shreveport tele- 
vision contravened Section 319, the Commission pointed 
out that the grant of a license to the Shreveport appli- 
cant while the decision awarding the construction permit 
was under reconsideration was quite irrelevant to the 
comparative reappraisal of the applicants which the Com- 
mission had undertaken pursuant to the Court's order and 
was in no way prejudicial to Southland (R 5588). In 
answer to the charge of arbitrariness in adhering to its 
choice of Shreveport Television in the face of George's 


demise, the Commission emphasized that while the very 


whe 


Substantial initial margin of superiority enjoyed by Shreve- 
port was significantly less it still existed, and that this 
margin had always derived “as much from the weakness of 
Southland as from the strength of Shreveport Television" 

(R seeacet The death of Don George did nothing to remedy 
the former condition, 

The Commission also rejected (R 5587) Southland's con- 
tention that Don George‘s death must necessarily have an 
effect on that portion of the decision which dealt with 
Shreveport‘s staffing proposals since he had been proposed 
as the station‘s general manager. The Commission pointed 
out that George’s presence had been given no consideration 
whatsoever in comparing the applicant's staffing plans 
since as a partner to the applicant, as distinguished from 
a simple employee, his qualifications and proposed contribu- 
tions had been taken into account under integration of 


ownership with management, local residence, etc., and a 


complete reappraisal of these factors had already been made. 


Also rejected was Southland‘*s argument that since Don George 
was committed to providing 40% of the funds to finance 
Shreveport’s television venture, the Commission's pre- 
hearing finding that the applicant was financially qualified 
3 _/As already noted the weaknesses referred to consisted of 
@ poor broadcast record and the relatively minor role the 


owners of the proposed television station planned to as- 
sume in its operation. 





a 


to construct, own and operate a television station is no 
longer valid. Noting that the station had already been 
constructed and in operation for a substantial pari of 
time, the Commission stated that it saw “no reasonable basis 
for questioning {Shreveport Television's/ financial quali- 
fications to do that which has been done,” (R 5587). 
Finally, the Commission rejected Southland's contention, 
advanced for the first time in its petition for rehearing, 
that the Commission had been bound by the Court's order of 
remand to reopen the record and conduct a full evidentiary 
hearing “upon the oe of the death of Don George." 
Southland set forth no allegations of fact which it in- 
tended to establish at such a hearing and suggested no 


issues upon which such a hearing might be held (R 5475). 


| 
Since the Court had remanded the proceeding with direc- 


tions to “reconsider its decision” in light of the death 
of the principal figure in the winning applicant and 
since it was not suggested by Southland what sonld be ac- 
complished by a reopening of the record, the Commission 
concluded that under the circumstances it was neither 
authorized nor required to pursue such a course (R 5589). 


This appeal followed. 








in 
SUMMARY OF ARGUMENT 
I, 


The action of the Commission in granting the applica- 
tion of Shreveport Television and denying that of South- 
land was the result of reasonable exercise of its dis-- 
cretion, 

The Commission found that notwithstanding the death 
of its managing partner, Shreveport Television offered 
greater integration of ownership in the management of 
the proposed station. It also found serious deficien- 
cies in the record of an existing radio station owned 
-and operated by important stockholders of Southland. 

Both of these findings rested on substantial evidence of 
record. Together, they provide a rational basis for the 
Commission’s conclusion that Shreveport Television of- 
fered greater assurance than Southland that its proposals 
would be carried out and that it would provide a continu- 
ing service in the public interest. This determination 
along with the conclusion that a grant to Shreveport 
Television would serve to diversify ownership in media 

of mass communications made entirely reasonable its se- 


lection of Shreveport Television as the applicant best 


qualified to operate a television station in the public 


interest. 





II. 


There is no merit to appellant's contention that the 
death of Don George required additional findings of fact 
regarding the financial qualifications of Shreveport Tele- 
vision. No charge has been made and no circumstances 
exist which tend to eet doubt on the Commission's ini- 
tial finding that Shreveport Television had demonstrated 
the availability of funds necessary to get its weet tan 
on the air and meet expenses during ah: initial period 
of operation. 

It was entirely permissible therefore for the tou 
mission to take official notice from its own evies that 
the station had commenced broadcasting in November 1955, 
some six months prior to George’s death, and had cdutineed 
in operation ever since. Under the circumstances the 
Commission quite properly held that no basis was shown for 
seeking a redetermination at this ieee applicant's 
financial capabilities. 

TET 

In weighing the impact on its decision of the death 

of Don George, the Commission correctly held that : re- 


opening of the record cad the reception of additional 


evidence was not required by the Court’s order. 


The effect of George’s death on the applicant part- 


{ 
H 





Ns 
nership was already a matter of record, and the appellant 
alleged no new facts whatever which would tend to influence 
the decision in the case. Accordingly the Commission could 
thus quite properly dispose of the case on the existing 
hearing record. In reconsidering all aspects of its deci- 
Sion and eliminating whatever preferences the applicant had 
derived from George's presence the Commission complied 
fully with the Court’s order of remand and afforded the ap- 
pellant full comparative consideration in the light of the 
changed circumstances. 

IV. 


The issuance of a regular license to Shreveport Tele- 


vision while a redetermination of the comparative merits 


of the applicants was pending in no way altered the com 
parative status of either Shreveport Television or South- 
land. The latter’s contention that it was prejudicial: by 
such action is without foundation, and was specifically 


rejected by the Commission. 





~~ 


ARGUMENT | 
THE COMMISSION'S SELECTION OF SHREVEPORT TELEVISION 
AS THE BETTER QUALIFIED APPLICANT NOTWITHSTANDING 
THE DEATH OF DON GEORGE RESTS ON SUBSTANTIAL EVI- 
DENCE IN THE RECORD AND WAS AN ENTIRELY RE SONABLE 
EXERCISE OF ITS DISCRETION. 
To a very large extent the issues raised sails ap- 
peal lie in an area where the Commission*s powers of judg- 
| 
ment are broad. In essaying a determination as to the 
relative superiority of applicants in such areas as the 
likelihood of carrying out program proposals, staffing 
Plans, diversification of informational media, etc., and 
in weighing the impact on the public interest of other 


, | i 
matters placed in issue by the parties, the Commission has 


been granted wide latitude. Pine B dcast c o Ve 


Federal Communications Commission, 97 U.S. App. D. c. 236, 
230 F.2d 204: cert. den, 350 U.S. 1007; Tampa Tines Company 
v. Federal Communications, 97 U.S. App. D.C. 256, 230 F.2d 


224; McClatchey Broadcasting Company v. Feder Cc ) unica-— 
tions Commission, 99 U.S. App. D.C. 195, 239 F.2d 15. Thus, 
al 


. 
in Tampa Times Co., supra, the Court stated: | 
! 
4 /See also Johnston Broadcasting Co. v. Federal Ca 
Commission, 85 U.S. App. D.C. 40, 175 F.2d 35; Scripps-Howard 
Radio, Inc. v. Federal Communications Commission, 89 U.S. App. 


D.C. 13, 189 F.2d 677. Tennessee Television, Inc. v. Federal 


Co umunications Gonas ssi on (Case No. 13,168) aresied November 
28, 1958. 


5/97 U.S. App. D.C. at 259, 230 F.2d at 227. 





afd. 


"So long as it /the Commission/ observes all 
procedural requirements, considers the issues, 

reaches reasoned conclusions, and renders reasoned 

judgment, courts cannot superimpose their opinions 

upon these matters.” 

In this case the hearing before the Commission was full 
and complete. Extensive findings of fact were made and the 
conclusions reached by the Commission were reasonable and 
fully stated. All the evidence was considered and all the 
Significant differences asserted by the applicants as grounds 
for preference were weighed. Of the three applicants in the 
proceeding Shreveport Television was selected by the Commission 


as the one most Likely to provide a service in the public in- 


terest. In the area of comparison deemed crucial to the case, 
6/ 


that of reliability in carrying out program proposals. Shreve- 
port Television was found somewhat superior to EEDM with appel- 


lant Southland “substantially inferior” to both its competitors. 





6 /Like a number of other comparative television decisions the 
decision in this case did not separately categorize such ele- 
ments as local ownership, civic participation, broadcast ex- 
perience, integration of ownership with management and past 
broadcast records. Instead, the decision in this case weighed 
the respective showings of the applicants in all these areas 
under the single heading “probable effectuation of program 
proposals.” See Pinellas Broadcasting Co, v. Federal Communi- 


cations Commission, supra. Other comparative factors separa- 
tely considered were: program plans and proposals staffing, 


Studios and equipment; and diversification ef ownership of 
media of mass communication. The precise form or format of 
the decision is of course not important so long as all signi- 
ficant elements bearing on the pufl3c interest are considered, 
as they were here. Cf. Scripps-Howard Radio, Inc. v. Fede 


Communications Commission; 89 U.S. App. D.C. 13,16; 189 F.2d 
677, 680. 


>» 


~15- : 
A lesser preference was also given Shreveport Television over 
Southland in the area of diversification of mass media out- 
side of Shreveport. | ! 

With the death of Don George an important faxurdiite 
element in the Shreveport Television proposal was vonavad and 
the case, then an appeal, was remanded in order that the 
Commission might reappraise the proceeding in the light of 
the changed circumstance, If not explicitely stated in ap- 
pellant’s brief, it is implicit in his argument that the 
Court's direction to reconsider should have been regarded 
by the Commission as an instruction to reverse itself, and 
that under the circumstances any result other than'a grant 
to Southland is per se arbitrary. Asa following section 
of our brief will show this argument wholly miscenstrues the 
bases on which the original selection of the successful ap- 
plicant rested and ignores or casually dismisses glaring 
weaknesses demonstrated on the record as to its own quali- 
fications. : | 

Following the remand the Commission, pursuant to the 
Courts order, reconsidered the entire decision and reevalu- 
ated those portions which were affected by Don George's 
death. It determined that no changes were required in the 
findings and conclusions regarding, program proposals, staf- 
fing plans, and studio and sciteueat proposals. Similarly, 


in the area of diversification of ownership of informational 





el as 


media, Shreveport Television retained its preference. Re- 
garding the showing of reliability in carrying out program 
proposals the Commission found in the background and ex- 
perience of the remaining Shreveport Television partners a 
greater assurance than that offered by Southland that pro- 
posals made would be carried out and that a continuing 
service responsive te the needs and interests of the area 
would be provided. The soundness of these conclusions is 
the essential issue before the Court. This issue cannot be 
resolved through the involved exercise in semantics in- 
dulged in by appellant as to the meaning of such phrases 
as “greatest weight”, “materially affect", etc.(Brief, p 
21). Rather it requires an appraisal of the evidence of 
record, the findings of fact and the underlying rationale 
of the conclusions reached by the Commission. 


A. The Commission's Conclusion that Shreveport 
Televisi Offered Greater Likelihood of 
Carrying out its Program Proposals Derived 
from _a Rational Evaluation of the Basic 
Findings of Fact 


As already indicated the Commission's findings and 
conclusions -.in this area encompassed a consideration of 
such factors as local residence and civic participation 


of the principals, broadcast experience, integration of 


ownership with management, and past broadcast records. 


Appellant has attacked the conclusion in favor of Shreve- 


port Television as unreasonable, but to support its thesis 





hy 
has chosen to distort the Commission's findings rather than 
to show wheres they are erroneous or lacking in support 
from the evidence of record. (Brief pp 22-25). : 

As set forth in the findings of fact (JA 138-43), Shreve- 
port Television is a partnership formed for the purpose of 
applying for a television construction permit. At present 
the partners, all residents of the Shreveport, area are Ben 
Beckham (25%), Henry Linam (25%) and William Henderson (7%). 
Mrs. Eugenia George holds the remaining 43% interest as 
executrix of the estate of Don George (R 5630). Except for 
five motion picture theatres which were owned by Don George, 
the applicant has not been associated with any other medium 
of mass communication. : 

Mr. Beckham is a lawyer and business man whose principal 
interests have been in oil, real estate and insurance. Sout h=- 
land has attempted to disparage Beckham's qualifications as 
a local resident by pointing out that his legal residence 
is a town some 45 miles from Shreveport (Brief p. 22). 

Beckham however, maintains a home in Shreveport ota spends 
one-half his time there. Moreover, his present residence 


is within the Grade A service area of the proposed station 


(JA 141), leaving no question as to his qualifications under 
the local ownership concept. See Appalachian Broadcasting 
Corp., 11 Pike & Fischer RR 1327, 1387; Travelers Broadcasting 


Service Corp.,;15 Pike & Fischer RR 299, 304. He will be 
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engaged chiefly in the general business and fiscal affairs 


of the station, devoting 20 hours per week to these duties 
re 


(JA 141-42, 190). 

Mr. Linam has lived in Shreveport since 1917. He has 
an extensive record of civic participation and has been 
particularly active in religious affairs. He was for many 
years president of the Standard Oil Company of Venezuela, 
and since his retirement from that post in 1943 has been 
engaged in farming and in independent oil operations, He 
would spend one-half his time on the affairs of the station, 
devoting himself to its general business affairs and to 
its agricultural programming (JA 142-43, 190). 

William Henderson is a lifelong resident of Shreve- 
port and has been active in a number of civic, social, 
religious and educational activities. He has had a varied 
business career, being presently engaged in real estate and 
contracting. He would assist in the management of the pro- 
posed station being in daily contact with its affairs (JA 
143, 190). 

Thus, the remaining partners, Beckham, Linam and Hender- 
son, comprise a compact group of local citizens with sub- 


7_/Appellant finds it “difficult to understand how the Com- 


mission could attach any weight” to Linam'’s residence since 

he actually lives on a farm 15 miles from the city of Shreve- 

port (Brief, p 23). The same consideration set forth, supra, 

with respect to Beckham are of course equally applicable here. 
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stantial ties in the community gained through years of resi- 


dence and participation in its civic affairs. The record 
shows that each will be active in the management of the pro- 
posed station and none is associated with other media of 
mass communication. . : 
Appellant Southland is a Texas corporation organized 
and promoted by Lester Kamin and Pat Coon of Dallas, Billy 
B. Goldberg of Houston and John Pace of Shreveport. | Al- 
though at present these individuals hold al} the stock in 
the corporation, there exists an agreement whereby if the 
applicant is ultimately successful, two-thirds of its 
stock will be icuestaered to a sizeable group of Shreve- 
port ceatekee. (JA 123-24). The amounts of stock to be 
held by these individuals varies from 1.8% to 7.2% (Ja 
124). Kamin, Coon and Goldberg own radio station Kc1g in 


Shreveport and 69% of radio station WMRY, New Orleans, and 


at the time of the hearing were the permittees of tele-- 


vision statiog WCKG in New Orleans (JA 129-130). ! 

In selecting Shreveport Television as the applicant of- 
fering the greater likelihood that its proposals would be 
carried out the Commission emphasized that its determina- 
tion was based as much on the weaknesses of Southland as on 
8 /Three of these individuals died before the eiloxtaig of the 


record and their estates succeeded to their rights and eb- 
ligations under the agreement (JA 125). 
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the strengths of Shreveport Television. These weaknesses as 
set forth in the decision are two-fold: (1) unlike Shreve- 
port Television, most of Southland*s stock will be held by 
individuals who will not be associated with the affairs of 
the station (JA 184-85, 191) (2) the broadcast record of 
radio station KCIJ, Shreveport, owned by Kamin, Coon and 
Goldberg and managed by Pace was found by the Commission 

to be replete with deficiencies, its programming bearing 
little relationship to that which had been proposed én the 
KCIJ application (JA 165-69, 185-87). 

The Commission recognized that the death of Don George 
lessened the margin of difference between the applicant's 
under the integration of ownership with management concept 
since, like the other partners, George proposed to be active 
in the management of the station and since his partnership 
interest was 43%. Nevertheless the Commission was clearly 
justified in finding that Shreveport'‘s proposal was still 
to be preferred: Two of the partners, Beckham and Linam 


(each a 25% partner) would devote substantial time to the 


day-to-day affairs of the station and the third, Mr. Hender- 


son (7%) would be engaged in Similar duties but for a 
lesser amount of time. Beckham would concern himself prim- 
arily with fiscal and policy matters and, as a former high 


school teacher, will advise the station on its educational 
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programming. Linam would assist in conducting the station's 


business affairs and its agricultural programming. Among 
other things Henderson would assist in the development of 
local program sources (JA 190). : 

By contrast, most. of Southland’s svack will be held by 
individuals who will not be closely associated with the 
management of the station, Of its twenty-odd proposed 
stock holders only one, Mr. Pace (8%), would exercise any 
degree of day-to-day control. Three others, each holding 


184-86) | 
Kamin, will act as a paid “consultant” one day each week./ 


3.6% of the stock, Mve assumed part time duties and a fourth, 


Under the circumstances the Commission's judgment that Shreve- 
port Television despite the death of Don George retained @ 
measure of superiority in this area of comparison bs inane. 
ly within the permissible limits of its discretion, See 
Scripps-Howard Radio v. Federal Communications Commission, 
89 U.S. App. B.C. 13, 189 F.2d 677. ; 

Turning to the past broadcast record of KCIJ the Commis- 
sion found. that it was “something less than encouraging in 
our search. for assurance of effectuation of program pro- 
posals.” (JA 185). Principally the Commission was concerned 
with the marked disparity which existed between the programs 
which KCIJ had proposed in applying for its application and 


those it actually broadcast. 





On 


The Commission has never required absolute adherence to 
the details of proposals contained in broadcast applications. 
It has always recognized that a degree of flexibility is 
necessary and desirable if the broadcaster is to meet effec- 
tively changed conditions and unforseen circumstances. 
Nevertheless the Commission found that in this case, even 
giving weight to the excuses offered by the applicant, the 


departures of performance from promise were so great as to 


constitute an adverse factor in the overall comparison be- 
9 


tween Southland and Shreveport Television. The record evi- 
dence shows that whereas KCIJ represented that 22.4% of its 
programming would be news, only 3.65% of its program time 
fell in that category; although it proposed some educational 
programming, the station carried non; although it proposed 
2% agricultural programming it broadcast none (a study of 
its service area conducted by KCIJ showed that 50% of the 
population were rural residents:); Cand although it proposed 
to broadcast about 58% entertainment programming, nearly 

84% fell in this category. Proposing to carry 48% recorded 
programming and 34 percent live, the station has actually 
carried 83% recorded and 11% live (JA 165-69). In short, 
KCIJ proposed that it would provide a balanced and diversi- 
fied programming fare catering to the broad needs and inter- 
ests of Shreveport and the surrounding area. 


9 [Sacramento Broadcasters, Inc. v. Federal Communications Com- 


mission, 98 U.S. App. D.C. 394, 236 F.2d 689. 
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In practice, it would not be unfair to say that its programs 
were “balanced” only to the extent that they offer popular 
music in the morning, hill-billy music at mid-day and “race” 
waite Ui the afternoon (JA 167). KCIJ's owners contended 
that the radical change in the nature of the station's pro- 
grams was brought about by financial difficulty and that 
they regard the station under aa oo schedule as a 
“very competent operation" (JA 1ey). 

Appellant argues (Brief 36-46) not that the Guantestive 
findings with respect to KCIJ are inaccurate but rather that: 
(1) the station's record is irrelevant since its owners will 
be only 25% stock holders of Southland; (2) its nee program- 
ming format was popular with listeners in the area; (3) giving 
adverse weight to KCIJ's record is at variance with the Com- 
mission’s action in other cases and inconsistent with its re- 


newal of KCIJ's license. Each of these contentions is 


107A term apparently used to denote music directed essenti- 


ally to the Negro population of the area. 


11/The Commission did not hold in its decision that the type 
of musical programs upon which KCIJ concentrated are undesira- 
ble in and of themselves. The point here is that these pro- 
grams were substituted for the totally different type progranm- 
ming proposed by KCIJ when it applied for its license, and 
that in initiating changes virtually all other nape of pro- 
gramming were eliminated by the licensee. 
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demonstrably without merit. 

Under the circumstances of this case it was entirely 
reasonable for the Commission to regard the past operation 
of KCIJ as an important indication of the extent to which 
Southland offered assurance that its proposals would be 
carried out. Such a finding rests not, as appellant con- 
tends, on an assumption that a minority of Southland 
stockholders will exert absolute cantrol over the policies 
of the corporation, but on the fpmescapable conclusion 
from the facts of this case, that the ownership and manage- 
ment of KCIJ is intended to and in fact will exercise sub- 
Stantial influence over the programming and policies of the 
proposed station. KCIJ is owned by Messrs. Kamin, Coon and 
Goldberg who together with John Pace organized Southland 
Television Company and will hold one-third of its stock. The 
stock interest of each will be greater than that of any 
other single stockholder in the organization (JA 124). Pace, 
the general manager of KCIJ and the individual directly 


responsible for the programming changes made by that station, 


will be the general manager of the television station pro- 


posed by Southland, and is also an officer and director of 
the applicant corporation (JA 127). While 67% of South- 
land’s stock will witimately be held by individuals un- 
associated with KCIJ, none of these has broadcast experi- 


ence and none will have duties and responsibilities over 
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programming comparable to those which will be exercised by 


Pace (JA 184-85). Indeed the Shreveport group relied speci- 
fically on the broadcast experience of KCIJ's owners in 
joining with them to establish a television sip Boulet CR 
2644) and among its points of reliance Southland specifi- 
cally cited “the superior background and experience! of Vice 
President Pace” as an element favoring a grant of ibs ap~ 
plication (R 5240, JA 176). It is thus clear that Pace 
with KCIJ 
and the other individuals connected( will occupy a posi-~ 
tion of real significance both in determination of ‘station 
policy and in its implementation. Pace’s role at Station 
KCIJ and the substantial ownership interest of KCIJ's 
principals in the Southland applicant clearly justify a 
consideration of the record of that station, and the only 
question is the weight to be given it. In the judgment of 
the Commission that record, considered in the light of the 
relationship borne by the station's owners to the present 
applicant, established that Southland provided less as- 


surance than did Shreveport Television that its proposals 
12_/ 7 


would be carried out. 


| 
i 
I 
1 


12/The Commission has of course consistently given 'considera- 
tion to the records of existing broadcast stations! associated 
with an applicant even though the applicant was not itself 
owned or controlled by the licensee of the existing station. 
See Great Lakes Television, Inc,, 13 RR 669, 713e-713h; 

Tampa Times, Inc., 10 RR 71, 133, affirmed, Tf a Times v. 
Federal Communications Commission, supra; WDOD Broadcasting 


Co., 10 RE 1119, 1165-66; Brush-Moore Newspapers, toes ll 
(cont ‘d) 
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In attempting to justify the station’s record, appellant 
also contends that the drastic curtailment of agricultural, 
educational and news programs, and live programming general- 
ly, has been successful in the sense that it has raised the 
Size of the listening audience and caused the station to be- 
come prosperous. Clearly, however, the issue here is not 
limited to one of station"ratings”" or financial success, for 
as the Commission pointed out, the value of a broadcast 
operation cannot be measured solely by the size of the audi- 
ence. While there is an understandable reluctance on the 
part of licensees to adhere strictly to a program format which 
results in a financial loss, the wholesale abandonment of 
KCIJ’s original proposals can hardly be justified as an ad- 
justment or adaptation to an unforseen economic condition 
without at the same time reflecting on the reliance which 
can be placed on its owners to carry out the diversified 
program proposals of other stations with which they are in- 


timately associated. 


Appellant alse contends (Br. pp 39-41) that the grant of 


12/Ccont *d) RR 641, 694-5; City of Jacksonville, 12 BR 113, 
180 h; Radio Station WSOC, 12 RR 953, 1007-8. 





T= 


a license to station KCIJ in October 1952, after it had 


revised its program format, is inconsistent with the find- 
ing here that the record of the station is “unencouraging” 
as an indication that the participation of Messrs. Kamin 
and Pace in Southland provide any assurance as to the ef- 
fectuation of its program proposals. Since the Commission 
must have found, as a condition precedent to such 4 grant, 
that the station was operating in the public interest, it 
is argued that the identical record should not how be held 
against KCIJ‘s principals. ! 

Appellant’s argument is, of course, based on a\wiseon- 
ception of the nature of the two Commission actions it has 
contrasted. A finding that the license of an operating 
station should be renewed, or a license issued after a 
station has been constructed in accordance with its con- 
struction permit, by no means indicates the station's rec- 
ord is invulnerable to unfavorable comparison. inl edad 
fies only that the station's overall record, taking the 
bad with the good, is sufficient to warrant its continued 
operation. In a comparative hearing such as the present 
one, it is perfectly proper to weigh unfavorably a past 
record which was adequate for basic licensing ousphsees 
The distinction is one between basic qualification and 


comparative treatment. If appellant's thesis were correct, 


the Commission could never compare past records in! compara- 
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tive hearings, where they had once been granted a re- 
newal of license upon such records, despite the obvious 
importance of such records, an importance already recog- 


nized by this Court. Pinellas Broadcasting Co. v. Federal 
Communications Commission, 97 U.S. App. D.C. 236, 230 





F.2d 204. 

Finally, appellant asserts (Br. 42-44) that the treat-— 
ment accorded it here cannot be reconciled with the Com- 
mission‘s decision in Tampa Times Co., 10 Pike & Fischer, 
RR 77, affirmed Tampa Times Co, v. Federal Communications 
Commission, 97 U.S. App. D.C. 256, 230 F.2d 224, because 
the Commission there allegedly waived a poor past record 
of a radio station (WALT) owned by the largest stockholder 
of one of the applicants (Tampa Television Company) on the 


ground of extenuating circumstances, such as the fact that 


it was in competition with larger, full-time network stations. 


The suggestion of different, and therefore arbitrary, treat- 
ment is not sustainable. The Commission made detailed find- 
ings on the past record of station WALT {10 Pike & Fischer, 
RR. 120-124) and weighed against the applicant in which the 
owner of WALT had a 20% interest the deficiencies in this 
record (10 Pike & Fischer, BRR 133-135). The difference be- 
tween that case and this one is not a difference of Com- 
mission approach or policy, but a difference of fact, for 


there was not present in the Tampa Times Co, case the same 
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complete abandonment of propesals as is present here. The 
answer to appellant's contention of arbitrary treatment is 
that in the two cases the same policy was applied to sub- 


Stantially different facts. | 


B. The Commission Properly Gave Shreveport Te ele- 
vision a_ Preference on the Factor of Diversi-_ 
fication of Control of Media of Mass Communica- 


tions 
The Commission concluded on the factor of diversifica- 
tion of control of media of mass communications that Shreve- 


port Television and Southland were on a par so far as the 


immediate Shreveport area was concerned, but that Shreve- 


port Television merited a preference overall because 

several of Southland‘’s principals controlled a radio Station 
and a television station in New Orleans (JA 192-94). The 
only error alleged by appellant in this snclueton His that 
the Commission failed to "give weight" to a working agree- 
ment which would be entered into between Shreveport Tele- 
vision and the Shreveport Journal, one of the two daily news- 


papers in the city. The agreement provides that the two 


13/Thus, in the crucial aspect of promise against perform- 
ance, WALT had failed only in its promise to devote 6.67% 
of its time to local live sustaining programming; it had in 
fact given it 2% of the time promised. Here, in contrast, 
KCIJ failed inmny of its representations as to the time it 
would devote to important categories of programs. With 
respect to the local live category, KCIJ represented it 
would devote 34.3% to local live programs (sustaining and 
commercial) and actually devoted only 10.81% to this cate~ 
gory; this failure was in addition to the other derelictions 
mentioned above, concerning educational and agh texte eral 
programs, etc. 
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entities will cooperate “in the exchange of news stories not 
obtained from teased press wires, and in general those stories 
that are regional and local in nature (JA 157-58). Other than 
this agreement there is no connection whatever between Shreve- 
port Television or its owners and the newspaper. 

The Commission considered the working agreement (JA 157- 
58, 179-80, 193) in wom detail. The findings show that the 
television Station will maintain its own news room and give 
inGepeadent coverage to newsworthy events (JA 158); that it 
has a separate and independent policy regarding news and 
public affairs coverage (JA 152-53); and that the station 
would not provide * yeudeie for the dissemination of the 


Journal's editorial positions (JA 152, 180). Under the cir- 





cumstances, the Commission found that the agreement was of 
no significance in terms of diversification of ownership 
interests in media of mass communications, Since there is 
nothing in the agreement to suggest that Shreveport Tele- 
vision, any less than Southland, would not comstitute a 
new, independent, and competitive forum for the expression 
of views and dissemination of information in the community — 


the Commission's conclusion is clearly sound. 


14/The record also shows that any local news stories furnished 
to the station by the newspaper which in the judgment of the 
station’s news director, were “slanted’ would not be bread 
cast (Tr. 2297). ' 
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Beath of Don George did not Altér its Original 


Determination as to the Staffing Proposals of the 
Applicants | 


The Commission found in its decision of May 19, 1955 teat 


Cc. The. Commission was Correct in Concluding that the 


there was no basis for a choice among the applicants with 
respect to the staffing plans proposed. The decision point- 
ed out in this respect that the conclusion did not depend in 
any way on the respective abilities of the various individ- 
uals named by the applicants to fill certain staff positions 
(JA 181). Rather, this comparative criterion involves a 
épantieh ction of the respective staffing plans: in terms of 
size and utilization of personnel as they relate to the pro- 
gram schedules proposed by the applicant. Where the sStaf- 
fing plans are found to be adequate to carry out the pro- 
gramming proposed no preference is accorded one applicant 
over another on the basis of the identity or competence of 
specific employees or the fact that one applicant =e 
selected its employees and anotherhas not. Sacramento 
Broadcasters, Inc, 10 Pike & Fischer 615, 642n; Lovels 
University, 12 Pike & Fischer RR 1017, 1108; St. Louis 
Telecast. Inc,, 12 Pike & Fischer. RR 1289, 1387; Toledo 
Blade Co,, 15 Pike & Fischer RR 739, 829. _ 

It is readily apparent therefore, and was explicitly 
stated in the Commission's opinion and order of April 25, 


1958 (R. 5587), that the death of Don George had no bear- 
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ing on the original determination that the staffing pro- 
posals of the applicant provided no basis for a ¢hoeite bée= 
tween them. Notwithstanding this, appellant persists in 
arguing (Brief pp 46-47) that George's death should have 
resulted in a preference for its own proposal. 

It is contended (Brief, pp 46-47) that to disregard 
the qualifications of particular staff members is to penal- 
ize applicants whko seek the most competent personnel or 
those whose owners would themselves serve on the staff. 
Both contentions, we submit, are without merit. Re- 


garding the qualifications of proposed employees, the Com- 


mission has consistently recognized, as it did im this case, 


that it would be quite unfair to expect or require appli- 
cants to engage staff employees months or years in advance 
on the contingency that the applicant might be successful, 
and quite unrealistic to make a grant wholly or partially 
on the basis of such 2 showing. Every day experience 


clearly refutes the notion that individuals, particularly 


those possessing valuable skills and experience, can commit 


their future services with certainty on such a basis, or 
that such assurances, if made, could reasonably be relied 
on as the basis for a choice between applicants. Regard- 
ing applicants whose owners would assume staff positions, 
their contributions are specifically weighed under the 


concept of ownership integration, and far from being 
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penalized such applicants are awarded a preference where the 
integration is deemed superior to that of their competitors. 
Don George’s death was taken into account under this factor, 
and the decision was revised accordingly. To hold, as ap- 
pellant seems to suggest, that individuals who propose to 
own a station and participate full time in its affairs 
should be preferred under integration of ownersltp ith 
management and under staffing would be to award a double 
preference for a single feature of the application. Ac- 
cordingly, since the qualifications of Don George did not 
enter into the original conclusion that no substantial 
difference existed in the applicant's staffing proposal 

and since the fact that Don George will not be the station's 
general manager was found to detract from the appifewnt*s 
Showing under integration of ownership with management, 

the Commission's determination that the applicants remain 


on a par as to staffing is clearly reasonable. 


D. The Commission Properly Determined that the 


Admission Policies of the Don George Theatres 
Did Not Reflect Adversely on Shreveport _ 
Television 


Appellant devotes considerable space in its brief to an 
attack on the policies of Don George with respect to the 
admission of Negroes to his theaters in Shreveport (Brief 
pp 29--34). The exact purport of this argument, whether to 


disparage. the character of Don George or to reflect on 
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Shreveport Television’s reliability in effectuating its 
proposals, seems not entirely apparent. Manifestly, 


however, the matter is at this point completely ir- 


relevant : es George is no longer connected with the 
15 
applicant. Regardless of these considerations it is 


clear that even if responsibility for the admigsion 
policies of the theatre could be imputed to the ap- 
plicant at this time, the Commission's original de- 
cision shows that the matters raised by Southland 
were fully considered in relation to their potential 
effect on the applicant‘s proposals, and that no ad- 
verse finding is warranted. 

The basic facts of record are not in dispute. Mr. 
George owneda theatre in downtown Shreveport, and 
several neighborhood and drive-in theatres in the 
Shreveport area. None of them admits Negroes. There 
are two other downtown theatres in Shreveport built in 
1925 and 1907 or 8, both of which admit Negroes to their 
balconies. Mr. George’s downtown theatre, built in 1947, 
has no baicony, and the undisputed evidence of record is 
that no balcony was built because Mr. George believed 
such a balcony would not have been financially successful 
(JA 140, 172). 


15/While George's former interest in the applicant is held 


by Eugenia George as executrix of the Don George Estate, 
no conrection has been shown between Mrs. George and the 
(cont'd) 
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Mr. George testified that he believed the laws of the 
State of Louisiana precluded seating Negroes and white 
patrons on the same floor of any motion picture theatre, 
and that im any event custom in Louisiana was such that 
a non-segregated policy would not have been seewovanTe to 
his patrons (JA 19-21). Indeed, R. Clyde Hargrove, 
Shreveport resident and a stockholder im and co-counsel 
for Southland, stated on the record, in response toa 
qaaeenEe by the Examiner, that segregation is required by 
Louisiana law (JA 20). Mr. George testified that is was 
not personally prejudiced and the record indicates, with- 
out dispute, that George in other places has run theatres 
which admit Negroes (JA 18, 22). On the basis of this 
unchallenged evidence, the Commission held both in its 
decision (JA 194) and in the Memorandum Opinion and Order 
on Hehearing (JA 222-23) that Mr. George‘’s record with 
respect to his theatre admission policy did not reflect 


adversely on Mr. George's participation in the Shreve- 


port Television application. 


Appellant‘s argument to the contrary appears to be that 


while Mr. George may have been adhering to custom in re- 


fusing to seat Negroes and whites side-by-side in his 


15/Ccont‘d)past admission policies of the theatres as they 
might bear on the qualifications of Shreveport Television, 
other than appellant‘’s reference to the community proper-~ 
ty laws of Lowisiana (Brief p 29). | 
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theatres, he was actually in fact acting contrary to the law 
of Louisiana. Accordingly, it is suggested (Brief p 33), 
the Commission's conclusion that Shreveport Television was 
entitled to a preference on the factor of effectuation of 
program proposals was invalid to the extent it relied on the 
participation of Don George. 

‘In urging this conclusion, appellant does not contend 
that the Bon George theatres excluded Negroes in deliberate 
violation of state law. It does not dispute the Commission's 
finding that the programs proposed by the applicant are 
suited to the meeds and interests of the area, including 
those of the Negro population. And it cites nothing in the 
record from which it can reasonably be inferred that the 
stockholders, officers and directors of Shreveport Televi- 
Sion do not intend to honor their commitments to carry 
programs with Negro talent, to program for and in coopera- 
tion with Negro groups (JA 154, 179) and to admit Negroes 
freely with whites to its television studio (JA 19, 21). 

It is not necessary to resolve the question of whether 
the reconstruction period sivil rights laws cited by the 
appellant, but admittedly not presented to the Commission 
prior to its decision, are in fact applicable to the Don 


16/ 
George motion picture theatres in Shreveport. For even 


16/See the discussion of this question in 5 Loyola Law Re- 
view 73 (1949); cf., Vogel v. Saenger Theatres, Inc., 17 
So. 2d 467, rehearing denied 207 La. 835, 22 So. 2d 189. 














a 


if it is assumed, for purposes of this appeal, that the 


laws were applicable and unknowingly violated by Mr. Georgé, 
it is clear that this fact does not require an adverse find- 
ing regarding his qualifications. The Commission has held 
that even the knowing violation of state laws would not be 
held against am applicant with an otherwise good local rep- 
utation in a situation where local custom, implicitly con- 


doned by the state authorities, is uniformly to the con- 


trary. In re Jones, Jones and Jones, et als, 11 F.C.C. 1138, 
‘ae Bee, Radio Associates, Inc., 10 Pike & Fiveier, R.R. 
1078, ,1108. : 

Here, of course, it is clear that Mr. George honestly 
believed he was adhering to state law as well as to state 
.and local custom. And, as mentioned above, one of the Shreve- 
port stockholders in the appellant Southland, Mr. R. Clyde 
Hargrqye, who was acting as co--counsel for the appellant at 
the hearing, expressly advised the Examiner that the laws 
of Louisiana required segregation. Under the circumstances 
there is no justification for appellant's claim that the 
theatre admission practices should be weighed against the 
Shreveport Television application or that the Commission 


17/In this case, the applicant ran a hotel in Bitsvi, Mis- 

sissippi, where liquor was sold and slot machines installed, 

in admitted and open violation of the state laws. The Com- 

mission held that in view of the prevalence of thei viola- 

tion and the failure of the State to take any action to pre- 
(cont 'd.) 
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would have done so had it not found, based upon the record 
before it, that the laws of Louisiana required segregation. 


ida THE COMMISSION CORRECTLY DETERMINED THAT NO 


REASONABLE BASIS EXISTED FOR QUESTIONING THE 
FINANCIAL QUALIFICATIONS OF SHREVEPORT TELE- 


VISION oes 

The financial qualifications of an applicant are an ab- 
solute rather than a comparative feature of the applica- 
tion. Scripps-Howard Radio, Inc. v. Federal Communications 
Commission 89 U.S. App. D.C. 13,189 F.2d 677. To establish 
its qualifications, each applicant is required to submit as 
a part of its application, along with the legal and engi- 
neering aspects of its proposal, detailed financial data 
showing the availability of funds to construct the facility 
requested and to operate it in its initial stages when no 
substantial revenue can be anticipated. All of this material 
set forth in the application is considered by the Commission 
in determining whether a hearing is necessary and, where 
hearing is required, what the issues are to be. In this 
case the Commission was able to determine on the basis of 
information submitted with their applications that both 


Shreveport Television and Southland were financially quali- 


17/Ccont*d)vent it, it would not be appropriate for the 
Commission to superimpose its views on the moral problem 
irzvolved for that-of the local community involved. 





» 
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fied. Therefore, since financial status is not eoneidened 
a comparative factor and since hearing issues are specified 
only on questions which cannot be resolved favorably to the 
applicant without a wanted the Commission's order |; designa- 
ting the applications for hearing did not specify wi Pines 
cial issue with respect to Southland or Shreveport Television, 
but simply set forth its determination that both parties were 
financially, aswell as legally and technically waa tice, 
Under the rules of the Commission either party could have 
challenged this finding as to the other and, upon demonstrat- 
ing that a substantial question existed, obtained an enlarge- 
ment of the hearing issues. Neither did so. Accordingly, 
the financial qualifications of these parties were never the 
subject of evidence placed in the record and therefore played 
no part in the final decision itself. : 

Southland now argues (Brief p. 47-50) that on the pres- 
ent record the Commission can no longer find Shreveport 
Television financially qualified since Don George had been 
committed to contribute 40% of the capital required for con- 


struction and operation. It is alleged that the Commission 


18/Communications Act of 1934, as amended, Sections 307(a), 


308, 309(a)(b), 47 U.S.C. § 307, 308 and 309(a)(b). 





19/The Commission had been utgble to find the third appli- 
cant, KRMD, financially qualified and therefore included 
an appropriate issue directed to that applicant only. 
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has gone outside the record to reach its contrary determi- 
nation. 

There was never any question as to the financial ability 
of Shreveport Television at the time the Commission's find- 
ing was made or as of May 20, 1955 when the construction 
permit was awarded. The applicant‘s station began broad- 
Casting on November 24, 1955 and has operated continuously 
ever since. At the time of George's death the station had 
been on the air some six months. 

Since the test of an appellant's financial qualifica- 
tions is not a showing of perpetual solvency but a demon- 
Stration that funds are available to construct and to op- 
erate until revenue from the station can reasonably be ex- 
pected, Shreveport had thus demonstrated beyond any ques- 
tion that it possessed the requisite financial strength 
to qualify for a broadcast ieee and under the ctrcum- 
stances the Commission was clearly correct in declining 
to take evidence on the applicant's ability to do what it 


20/See West Georgia Broadcasting Co,, 14 Pike & Fischer RR 


275, affirmed on this point sub. nom., Carroll Broadcast 


Co., v. Federal Communications Commission, _.. U.S. App. D.C. 


_.. 258 F.2d 440; Peninsula Broadcasting Corp, 17 Pike & 
Fischer RR 875; Sanford A, Schafitz, 24 F.C.C. 363, 14 Pike 


& Fischer RR 852; Southeastern Enterprises, 22 F.C.C. 605, 








sill hie 


had already accomplished. : 

In axgud ng to the contrary, appellant alleges nd facts 
whatever regarding the actual financial status of Shreve- 
port Television but argues only that thd Commission is pre- 


cluded from taking notice of information in its own official 
| 

public files to the effect that the applicant's station has 
| 

been on the air since 1955. It seems clear that an: admin- 


istrative agency may properly take notice of such information 
under the circumstances obtaining here, Administrative Pro- 
cedure Act, Section 7(d),5 U.S.C. g 1006(d). State of Wis- 


consin v. Federal Power Commission, 91 U.S. App. D.C. 307, 
201 F.2d 183; Cert, den., 345 U.S. 934, and if Southland 


were in possession of any facts tending to show the contrary 
it could of course have brought them to the attention of the 
| 


Commission at any time. 


20/<cont'd) 13 Pike & Fischer RR 139. In the present case 
additional circumstances make it even clearer that ino con- 
ceivable ground exists for questioning Shreveport Televi- 
sion*s financial capabilities. The station was actually 
constructed and operated prior to the decision by Interim 
Television Corporation on funds advanced by Southland, KRMD 
and Shreveport Television, Southland makes no contention 
that it has not been repaid for funds advanced but argues 
only that the record does not show that it has. “Due pro- 
cess of course, requires that Commission proceed upon matters 
in evidence and that parties have opportunity to subject 
evidence to the test of examination and rebuttal. But due 
process deals with matters of substance and is not'to be 
trivialized by formal objections that have no substantial 
bearing on the ultimate rights of parties." Market Street 


R, Co, v. Railroad Commission, 324 U.S. 348, 362. 
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The situation is here, of course, to be distinguished 


from one in which there was an issue on reconsideration 
or appeal as to the propriety of a Commission finding of 
financial qualifications, and pending the decision of the 
Commission or Court the permittee constructs and goes into 
operation. In such circumstances it might well be argued 
in case of a remand for further consideration of this ques- 
tion, that the subsequent developments could not be utilized 
to show the existence of financial qualifications as of the 
time the grant was made. But where there is no question of 
financial qualifications of a grantee at the time it secures 
its permit, and the only conceivable question is whether the 
death of a stockholder, after the station has been construc- 
ted and put into operation, adversely affects the permittee'’s 
financial qualifications, the Commission surely can look at 
the undisputed facts as they exist and particularly in the 
absence of any factual allegations to the contrary, need 
not hold a hearing to examine into the remote possibility 
that an operating station may be or become financially un- 
qualified. 

The cases relied on by Southiand in support of its po- 
Sition that a financial inquiry should have been conducted, 


WLOX Broadcasting Co. v. Federal Communications Commission, _ 


U.S. App. D.C. __; 260 F.2d 712, and Enterprise Co. v. Fed- 
97 U.S. App. D.C. 374, 231 F.2d 708, 
eral Communications Commission/are readily distinguishable, 
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In Enterprise financial qualifications had from the outset 
been an issue in the hearing and a subsequent committment 
by one of the applicants involving an expenditure of some 
$55,000 caused the Court in its remand to include as one 
of several matters for reconsideration “the changed finan- 


cial status due to the agreement." In WLOX the Court found 


that the inconclusive nature of the pre~hearing data sub- 
| 


mitted by an applicant, together with the details of its 
financial status as developed by testimony in the record, 
raised a serious question as to the applicant's abtlitg to 
construct and operate a station. Here no facts suggesting 
such inability have been raised and the applicant's station 
has actually been on the air for more than three years. 
III. THE COMMISSION DID NOT COMMIT ERROR OR . 

ABUSE ITS DISCRETION IN DECLINING TO 

REOPEN THE RECORD IN THIS CASE ! 

Don George having died while an appeal from she decision 
was pending, this Court remanded the case with instructions 
that the Commission “reconsider its decision" in light of 
that fact. The Court did not order the record reopened and 
it is qglear from the state of the record at the time that 
such a course was not necessarily required in order to re-~ 
appraise adequately the décision in light of the changed 
circumstances. The Shreveport Television partnership agree- 
ment, already introduced into evidence, provided that in the 


event of the death of any partner the partnership would con- 
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tinue to exist and that, specifically, in the event Don 


George died or otherwise did not assume his designated 


duties as managing partner of the enterprise the remain- 


ing partners would designate his successor (JA 93-94). 
Under the circumstances the Commission reconsidered its 
decision, modified those portions affected by George's 
death and concluded that its original decision should be 
reaffirmed (R 5620-24). 

Upon the release of this determination appellant, for 
the first time, assumed the position that a reopening of 
the record was required by the Court order. It argued 
simply that it “was entitled to be heard upon the meaning 
of the death of Don George” and that the only appropriate 
vehicle for such a hearing was a full evidentiary pro- 
ceeding, including an initial decision, the filing of ex- 
ceptions and oral argument. At the same time, Southland 
alleged not a single new fact which if proven would affect 
the decision. It proposed no issues for such a hearing and 
gave no indication of the evidence it intended adduce (R 
5475). Significally, its brief on this point is essentin 
ally a reargument of facts already in the record (Brief, 
pp 20-26), thus in effect lending support to the procedure 
employed, if not the result achieved, by the Commission. 

Past. opinions by this Court relied on by Sauthland in 


support of its position are clearly distinguishable and 





wht. 


afford an effective contrast between this case and the type 





of changed circumstances which may require further eviden- 
tiary hearing. Each of the cases cited by appellant, Enter- 
prise Co, v. Federal Communications Commission 97 U.S. App. 


D.C. 374, 231 F.2d 708; W, S, Butterfield v. Feder " 
munications Commission 99 U.S. App. D.C. 71, 237 F.2d 552 


and McClatchey Broadcast ing Co. v. Federal Communications 


| 


Commission 99 U. S. App. D.C. 199, 239 F.2d 19, was remanded 
by the Court with explicit instructions that an aétlenkiary 


hearing be held on factual issues arising from actions by 


the successful applicant taken after a decision had been 
rendered and bearing directly and substantially on matters 
vital to the decision. In each case entirely new ‘and highly 
material factual elements were introduced through the 
voluntary actions of the successful applicant, raising in 


addition to the new factual situation itself questions of 


possible misrepresentation (McClatchey and Butterfiezd) or 
abuse of Commission processes (Enterprise), Obviously no 
2a/ | : 


such issues are present here, 


227Southland also relies in its brief on Television City, 
Inc., 14 RR 466a, wherein the Commission ordered a reopen- 
ing of the record on the death of a 50% voting trustee in 
an applicant favored by the hearing examiner. The posture 
of that case was quite different from this one: the Commis- 
sion was not acting pursuant to a court order and'had neither 
reached a decision nor considered the evidence when it 
granted a petition by the affected applicant to introduce 
evidence as to a replacement for the deceased stockholder. 
(In this case no motion was aa by either side until after 
cont'd.) 
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To the extent that these cases are applicable they require 
Simply that the death of Don George, occurring while the 
proceeding retained its comparative character, be considered 
by the Commission in its comparative appraisal of the ap- 
plicants before it. This is precisely what the Commission 
did. 

In ruling on appellant's contention, in its petition 
for reconsideration, that a reopening of the record had 
been required by the Court’s order, the Commission stated 
that under Section 402(h) of the Communications Act, 47 
U.S.C. § 402€h), its reconsideration was limited to the 
existing record unless otherwise ordered. and that nothing 
in the Court's remand could be construed as ordering or 
authorizing the reopening of the record. In Fleming v. 
Federal Communications Commission 96 U.S. App. D.C. 223, 
225 F.2d 523, the Court expressly relied on its general 
equity powers in remanding without reversing a Commission 
order, and unlike the instant case it 


- BB7Ccont*d) the decision had been affirmed.) However, to the 
extent the cases otherwise may be somewhat comparable on 
their facts, that the Commission acted differently in this 
case is not of particular significance absent a showing that 
its discretion was abused. See Federal C unicat s_C 
mission v. WOKO, 329 U.S. 223; Courier Post Publishing Co. 

v. Federal Communications Commission 70 App. D.C. 80, 104 
F.2d 213; Churchill Tabérnacle v. Federal Communications Com- 
mission, 81 U.S. App. D.C. 411, 160 F.2d 244; Kentucky Broad- 


casting Corp. v. Federal Communications Commission 84 U.S. 
App. D.C. 383, 174 F. 2d. 38. 
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directed that the record be reopened. Had the Commission felt 


that the death of Don George presented questions which should 
be resolved by the reception of further evidence and that such 
a step was foreclosed by the terms of the Court's order it 
woala presamably have been obliged to seek modification of 

that order. Howevey, it is clear that this is not such a case, 
and that it was not so regarded by the Commission. The effect 
of the death of Don George on the partnership was already a 
matter of record, it having been agreed that the entity would 
continue in existence and that his successor as manager of the 
partnership would be named by a majority of the remaining part- 
ners, (JA 93). The Commission reappraised all aspects of its 
original decision which had presumed the availability of George 
and determined that while Shreveport Television's margin of 
Superiority was substantially diminished it continued! to exist. 


At present Don George's widow holds his former ownership 


interest as executrix of his estate. In reappraising its de- 





cision, the Commission of course attributed no beneficial con- 
sequences to the applicant deriving from her association. By 
the same token appellant alleges no facts which if established 
in an evidentiary hearing might tend to detract from the ap- 
plicant as a result of her interest. Accordingly, since the 
Commission considered all the adverse consequences tals 


from the death of Don George which could be ascertained from 
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the existing record and since no allegations have been 
raised by any party which if true would reflect further on 
the comparative qualifications of the applicant or other- 
wise affect the decision, there, was clearly no deprivation 


of due process, as contended by appellant, in the ard ‘ 
22 


sion's refusal to reopen the hearing record in the case. 


IV. TRE COMMISSION ACTION GRANTING A REGULAR 
LICENSE TO SHREVEPORT TELEVISION WAS IN 
NO WAY PREJUDICIAL TO THE RIGHTS OF 
SOUTHLAND AND HAS NO BEARING ON ITS APPEAL 
FROM THE.COMPARATIVE DECISION 





A substantial portion of appellant's brief (Brief pp. 
16-20) is devoted to establishing that the Commission 
erred in granting a regular license to Shreveport Tele- 
vision when the decision awarding it a permit had been 
vacated and the case was under reconsideration. South- 
land convenes that its position before the Commission be- 
came “precarious” (Brief p 19) and suggests that its op- 
ponent’s status was somehow enhanced by this action. 

A successful grentee who constructs and commences 
operation while an appeal is pending from the decision 
awarding the construction permit does so at his own risk. 
When a license is subsequently issued to cover the con- 


struction permit the better practice may well be to re- 


#/CE. Kentucky Broadcasting Corp. v. Federal Communications 
iy De “585 F.2d 36. °@&~°° 


Commission 84 U.S. App. D.C. » 174 F. ° 








i 


flect the existence of the pending judicial review by means 
of an appropriate condition, and this is the sours laomaniis 
followed by the Commission. However, it is clearly a ques-— 
tion of form rather than substance and the failure to in- 
clude such a condition does not alter the fact that the 
grant is subject to such further action as might be re- 
quired by Court order. The Commission has never regarded 

a license as of greater validity than the construction 
permit on which it is based. The condition or lack ‘of 

it in the license issued to Shreveport Television there- 
fore had no bearing whatsoever on the Commission's teagan 
praisal of the comparative hearing record, and the Com 
mission'g$o stated (R 5588). Appellant's brief is : 

devoid of any suggestion as to how its interests wate 
prejudiced by the Commission's action. The entire . 

matter clearly has no bearing on the comparative case 

and provides no conceivable basis for over-turning the 


Commission's decision. 


f| 
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CONCLUSION 


For the foregoing reasons the decisions and orders of 


the Commission appealed from herein should be affirmed. 


Respectfully submitted, 


JOHN L. FITZGERALD, 
General Counsel 


RICHARD A. SOLOMON, 
Assistant General Counsel 


JOHN H. CONLIN 
Counsel 


Federal Communications Commission 


February 2, 1959 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,487 
SOUTHLAND TELEVISION COMPANY, 
Appellant, 
V e | 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


SHREVEPORT TELEVISION COMPANY, 
Intervenor. 


APPEAL FROM DECISION AND ORDERS 
OF THE FEDERAL COMMUNICATIONS COMMISSION’ 


ANSWER OF APPELLEE 


TO PETITION FOR REHEARING 
| 


The Federal Communications Commission, anpeYibe in 
the above-captioned case, hereby opposes the petition of 
Southland Television Company for reconsideration by this 
Court of its decision herein, filed April 16, 1959. In 
support thereof it submits the following. | 

After a full comparative hearing before the Commission 
the application of intervenor Shreveport Television Company 
for a permit for Channel 12 in Shreveport, Louisiana was 
granted, and the mutually exclusive application of South- 
land was denied. Southland sought review of that action in 
this Court, and while its appeal was pending Don George, a 


| 
key figure in the successful applicant, died. The Court 


eo 
thereupon remanded the case to the Commission for reconsidera- 
tion in light of this new fact. The Commission reappraised its 
decision and found that, notwithstanding Mr. George's death, 
Shreveport Television remained the superior applicant. The 
Commission's action was unanimously affirmed by this Court. 

Southland’s petition for rehearing simply repeats arguments 
which the Court has already considered and rejected. The 
question whether the Commission should have reopened its 
hearing record to take further evidence following the death 
of Mr. George was presented at some length in the briefs of 
the parties and further explored during oral argument. The 
Court’s holding on this point, set forth below, is plainly 
correct. 

Although the Commission did not reopen the 

record to take new evidence on the effect of 

Don George‘s death, there was on record before 

the Commission the Shreveport partnership 

agreement providing for continuation of the 

partnership in the event of the death of a 

partner and specifically providing that, in 

case of Mr. George's death, the remaining 

partners would appoint his successor as station 

manager and would circumscribe his duties and 

authority. Despite this, petitioner, as we 

have noted above, in seeking a further eviden- 

tiary hearing, made no proffer of evidence to 

be evoked which would have impaired the validity 

of the Commission’s determination. Considering 

the record as a whole, therefore, we are not 

convinced that the Commission's order should 

now be set aside. (Slip opinion, page 5.) 

Southland‘s contention is not that its proffer was 
sufficient to justify reopening the record after a full 


evidential hearing had already been conducted, but rather 





| 
= B= 3 
| 
that, under the circumstances here, it was unnecessary or 
impracticable to make such a proffer. It is submitted that 
this position is totally without merit. In requesting that 
further evidence be adduced it was clearly incumbent on 
Southland to allege facts which if proven would affect the 
decision. Its failure to do so serves only to wpkastes 
the correctness of the Court’s determination that no such 
procedural step was warranted here. Manifestly, the Court *s 
failure to order a full new evidential hearing and the 
Commission's refusal to conduct such a proceeding bannot be 
construed as a "denial of right", when no unresolved issues 
of fact material to the comparative case have been shown to 
exist. | 

There is no basis whatever for Southland’s contention 
that the Court and the Commission have departed from a long- 
standing “principle of law” in this proceeding. The Court*s 
holding (in Case No. 13,021) that the death of Mr. George, 
while the appeal was pending, required the Commission to 
reconsider its decision is wholly consistent witch ‘the 

eT _2/ _3/ | 

Fleming, Enterprise and Butterfield cases. However, these 
cases do not stand for the proposition that important post- 


a a Ne | 


decisional changes affecting the grantee make automatic a 


1/ Fleming v. c.c., 96 U.S. App. D.C... 223, 225 F260 S25. 


_2/ Enterprise Company v. F.C.C., 97 U.S. App. D. C. 374, 
231 F.2d 708. 





_3/ Butterfield Theatres, Inc, v. F.C.C., 99 | App. D.C. 
7 237 F.2d 552. 


hearing de novo, As this Court pointed out in the second 
Enterprise case (Slip opinion, page 3), “the significant 
question, when there has been a post-grant change in the 
status or the proposal of the successful party is whether 
the change, upon a new comparison of the parties, should 
dictate a different result." (Emphasis added.) Here such a 


. comparison was made by the Commission pursuant to an order 


of the Court, and the result, on review, was found to have 


had “substantial basis." 


4/ Enterprise Company v. F.C.C., _ U.S. App. D.C. __; 
nF ae —_3 Cease fo. IE EVE, Decided Sartay at? /ISS. 





CONCLUSION 
Southland‘s petition for rehearing en banc rests on 

a patently untenable proposition. The Court considered 

fully the arguments asserted now and properly held! that, 

on the record as a whole, the Commission's order ae be 

affirmed. Under the circumstances, no useful purpose would 

be served by granting the relief requested. Accordingly the 


petition should be denied. 


Respectfully submitted, 


JOHN L, FITZGERALD, 
General Counsel, 


MAX D. PAGLIN, | 
Assistant General Counsel, 


JOHN H. CONLIN, 
Counsel. 


Federal Communications Commission 


May 19, 1959 
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[5461 ] 
[Received July 31, 1957] 


HOFHEINZ, SEARS, JAMES AND BURNS 
Attorneys at Law 
South Coast Building 
Houston 2, Texas 


July 30, 1957 
AIR MAIL - SPECIAL DELIVERY 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Re: Docket No. 10522, File No. BPCT-992 
Docket No. 10523, File No. BPCT-993 
Docket No. 10524, File No. me 


Dear Miss Morris: 
I am sending you herewith "Petition for Reconsideration and 
Rehearing” on behalf of Southland Television Company, directed against 
the Commission's Memorandum Opinion and Order released July Ay 
1957 (FCC 57-682). . : 
If any information is needed concerning the foregoing, please 
communicate with the maceneigten. 


Yours very truly, 
HOFHEINZ, SEARS, JAMES AND BURNS 
By /s/ W. Ervin James 


WEJ:mmm 
Attachments (15 copies) 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Applications of 


SOUTHLAND TELEVISION COMPANY ! 
Shreveport, Louisiana File No. BPCT-992 


) Docket No. 10522 
) 
T. B. Lanford, R. M. Dean, Mrs. ) Docket No. 10523 
Mary Jewel Kimbell Lanford and ) File No. BPCT-993 
Viola Lipe Dean Trust, a partnership ) 
doing business as RADIO STATION KRMD ) 

) 


Shreveport, Louisiana 
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DON GEORGE, Henry E. Linam, Ben 
Beckham, Jr., and Carter Henderson 
a partnership doing business as 


) Docket No. 10524 

) 
SHREVEPORT TELEVISION COMPANY ) 

) 

) 

) 


File No. BPCT-1022 


Shreveport, Louisiana 


For Construction Permits for New 
Television Broadcast Stations 


PETITION FOR RECONSIDERATION AND REHEARING 


Comes now SOUTHLAND TELEVISION COMPANY, by its attor- 
ney, and petitions this Honorable Commission to reconsider and rehear 
its Memorandum Opinion and Order released July 1, 1957 (FCC 57-682) 
Southland Television Company, 10 RR 759, wherein the Commission 
affirmed its decision of May 19,1955 granting the application of Shreve- 
port Television Company and denied the applications of Southland and 
ERMD, and dismissed the petition of Southland filed on December 31, 
1956 to amend its application and the petition of Southland filed on 
March 29, 1957, and in support thereof states as follows: 

1. By Order dated October 2,1956 the United States Court of 
Appeals for the District of Columbia Circuit vacated the decision of this 
Commission of May 19,1955 and remanded the proceeding to the Com- 
mission with directions to reconsider its grant to Shreveport Television 
in the light of the death of Don George, a 43% partner and proposed day- 
to-day manager of Shreveport, which occurred during the pendency of 
the Appeal in the case of Southland Television Co. v. FCC, No. 13, 021. 

2. The Commission's Memorandum Opinion and Order of July 
1, 1957 fails to state fully, in many respects, the facts and circum- 


[5463 | 
stances which are necessary to a clear understanding of this case. It 
is, therefore, desirable to set forth in this Petition additional infor- 
mation, including certain actions and failures to act of the Commission, 
prior to pointing out the errors in the Memorandum Opinion and Order. 





[5464] 
3. In order to bring early service to the people of Shreveport, 
Louisiana, the applicants to this proceeding formed Interim Television 
Corporation and caused that company to apply to the Commission fora 
construction permit for Channel 12. Such an application was filed and 
approved by the Commission and the statién was constructed by Interim 
and commenced operations upon a regular commercial basis in Shreve- 
port during the pendency of the proceeding before the Commission upon 
the mutually exclusive applications of Southland, Shreveport and KRMD. 
An examination of the instruments filed by Interim clearly evidence an 
intention by the parties for that company to operate the station pending 
final grant to one of the three applicants. Following the Commission's 
Decision of May 19,1955, granting the application of Shreveport and 
denying the applications of Southland and KRMD, Interim requested a 
90 day extension of its operating authority, pending the "orderly trans- 
fer of broadcast responsibility to Shreveport Television Company" in 
order "that any questions of rehearing, appeal or, in their absence, the 
highly complex procedures for transferring a going-concern broadcast 
operation may be clarified and the necessary arrangements therefor be 
made". This request from Interim was signed by T.B. Lanford as 
Treasurer, and, inasmuch as T.B. Lanford was the head of KRMD, it 
can only be concluded that the term "appeal" was used advisedly as 
KRMD's attorneys were even then preparing an appeal to the United 
States Court of Appeals for the District of Columbia Circuit. CT. By 
Lanford et al v. FCC, Case No. 12748). The foregoing request was 
granted by the Commission on May 25, 1955, and within the thirty day 
period required by law Lanford's appeal had been filed with the Court. 
4. The Commission advised Interim by telegram, on July 7, 
1955, that a further modification and extension of completion date for 
Interim's construction permit to December 1, 1955 had been granted, 


| 
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", . . Subject to conditions in original construction permit and to a final 
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determination of appeal now pending in case of T.B. Lanford et al v. 
FCC, in the U.S. Court of Appeals for the District of Columbia Circuit, 
Case No. 12748". An additional ninety-day period of operation was 
granted to Interim by telegram dated October 17,1955, ". . . subject to 
conditions in original construction permit and to a final determination" 
of the Lanford case. On November 15,1955, Don George (President of 
both Interim and Shreveport) surrendered for cancellation the construc- 
tion permit of Interim, such cancellation to be effective upon the granting 
of authority to Shreveport to operate the station. The Commission 
promptly cancelled the construction permit of Interim on November 21, 
1955, despite the fact that the Lanford case was then pending before the 
Court of Appeals. 

9. The Lanford case became the subject of an "Agreement for 
Dismissal" on November 29, 1955, and on December 15, 1955 Southland 
took an appeal to the Court of Appeals from the Commission's decision 
of May 19,1955. On November 16,1955, in a Memorandum Opinion and 
Order released November 17,1955, the Commission had denied the peti- 
tion for rehearing filed by Southland. 

6. On January 13,1956, extension of temporary operating au- 
thority was granted to Shreveport Television for the operation of KSLA- 
TV on Channel 12 "subject to the condition that the grant of this authori- 
zation is without prejudice to any action which the Commission may be 
required to take, if any, as a result of a final decision in the case of 
Southland Television Company v. FCC, No. 13021. . ." On July 13, 
1956, the Commission acknowledged receipt of the application of 
Shreveport for regular license and granted program test authority for 
operation of KSLA-TV on a regular commercial basis,". . . subject to 
the condition that the grant of this authorization is without prejudice to 
any action which the Commission may take as a result of final decision 
in the case of Southland Television v. FCC, No. 13021. . ." 

7. Don George the principal partner and General Manager of 
Shreveport Television died on June 5, 1956. A suggestion of death was 
promptly filed by Intervenor Shreveport Television with the Court 
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of Appeals and a Motion to Remand was filed by Appellant Southland. 
Shreveport filed with the Commission Form 316 for Consent to Involun- 
tary Assignment of the 43% interest of Don George in Shreveport Tele- 
vision Company to his executrix Mrs. Eugenia Booth George (BAPCT- 
193), and this application was subsequently granted by the Commission. 
8. Argument was heard by the Court of Appeals on October 2, 
1956 upon Southland's Motion to Remand and, despite the vigorous opposi- 
tion of the Commission, on the same date the Court entered an Order 
vacating the Commission's Decision of May 19,1955, and remanding 
the case to the Commission "with directions to reconsider its decision 
in the light of the circumstances that, by reason of death of Mr. Don 
George, the fact to which the Commission attached greatest weight no 
onger exists". (emphasis added). The Court's mandate was twice de- 
layed at the request of the Commission upon the ground that it was 
considering applying to the Supreme Court for a writ of certiorari. A 
third request by Shreveport was granted by the Court, extending the time 
for transmission of its certified copy of the Order of October 2, 1956. 
On December 28,1956, Shreveport filed its Petition for Writ of Certiorari 
with the Supreme Court. The Solicitor General of the United States re- 
fused to join with the Commission in its efforts to overturn the Court's 
judgment and the Commission abandoned its plan to appeal. | 
9. The Petition for Writ of Certiorari of Shreveport, filed 
December 28,1956, was denied by the Supreme Court on February 25, 


1957, and the Mandate of the United States Court of Appeals with certified 
copy of its Order of October 2, 1956 was received by the Commission on 


March 4, 1957. , 


10. In the meantime, on January 15,1957, in violation of the 
Court's Order of October 2, 1956, and in utter disregard of the conditions 
it had imposed in granting special temporary authority and program test 
authority to Shreveport, the Commission granted a license upon a regular 
basis to Shreveport Television Company. In the teeth af the Court's 
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Order, this Commission granted a license pursuant to the terms of a 
construction permit which had been vacated and set aside. Section 319 


of the Act under which this Commission operates 
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specifically provides that no license may be granted unless a construc- 
tion permit has first been granted by the Commission. The Court's Order 
of October 2, 1956 vacated the Commission's decision of May 19,1955 
which granted a construction permit to Shreveport Television. Even 
though the Court’s mandate had not been received this Commission was 
charged with notice of the terms of that Order. However strongly the 
Commission may have disagreed with the Court’s Order which vacated 
and ordered reconsideration of the Commission's decision granting a 
construction permit to Shreveport Television, in the light of the death 
of Don George, it was bound to obey the edict of the Court. Section 319 
of the Communications Act further provides that no license shall issue 
if a cause or circumstance arises which would, in the Commission's 
judgment, make the operation of the station against the public interest. 
The Court's Order was not only a cause or circumstance which arose 
subsequent to the granting of the construction permit, it was a direct 
order to the Commission to vacate the construction permit. 

11. Nor can the Commission's action of January 15, 1957 be 
justified by reason of the delay in the issuance of the Court's mandate 
to March 4,1957. On March 29, 1957 this Petitioner filed with the Com- 
mission a formal pleading opposing the Commission's action of January 
15, 1957 and requesting the Commission to take the necessary steps to 
cancel and delete the license granted to Shreveport. Petitioner further 
requested the Commission to reinstate the operating authority granted 
to Interim Television Corporation in order that said company might 
continue to bring television service to Shreveport on Channel 12 pending 
further proceedings before the Commission made necessary by the Court's 
Order of October 2, 1956. While charged by Section 402(h) of the Act "to 
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forthwith give effect" to the Court's Order of October 2, 1956, the 
Commission failed and refused to correct its error of J anuary 15, 1957, 
and it now dismisses the Southland Petition as "moot". Petitioner sub- 
mits that the action of July 1, 1957 constitutes a "reaffirmation" by the 
Commission of the granting of the construction permit to Shreveport 
Television. The action of May 19, 1955 was actually 3 
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“affirmed” on January 15, 1957 when the Commission completed the 
administrative process by granting a license on a regular basis to Shreve- 
port Television. It is not clear why the Commission failed to state in 
its Memorandum Opinion and Order of July 1, 1957 that it had already 
granted Shreveport a license on January 15, 1957. | 


Erroneous Findings and Conclusions of 
Commission in its Memorandum Opinion 
and Order 


12. The reasoning of the Commission's Decision of May 19, 
1955, which attached the "greatest weight" to the presence of Mr. Don 
George in awarding a preference to Shreveport Television Company over 
Southland, and its reasoning contained in the Memorandum Opinion and 
Order of July 1, 1957 which concludes that the death of Don George gives 
even greater assurance for preferring Shreveport, is not easy to follow. 
A re-reading of the Opinion and Order is not helpful. The apparent ease 
with which the Commission abandons the encomiums and eulogies heaped 
upon Don George in its Decision of May 19, 1955 is somewhat reminis- 
cent of the remarks of Mark Anthony at the bier of Julius Caesar: "The 
good that men do is oft interred with their bones". And the complete 
reversal of position with respect to the findings and conclusions regard- 
ing Don George raise grave doubts as to the validity of all findings and 
conclusions by the Commission in this case. 

12a. If the "greatest weight" was attached to the presence of 
Don George in the Decision of May 19,1955, then his death would nor- 


mally be expected to bring about the "greatest possible loss" to the 
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application of Shreveport Television. It is inescapable that the Com- 
mission awarded a preference to Shreveport because of the background, 
civic activity, knowledge of the community, and day-to-day participation 
as General Manager of Don George, a 43% partner in that applicant. It 
is clear that Don George exerted a controlling influence in Shreveport 
Television in view of his background and experience, his participation 
in the formulation of the applicant's proposals and its plans for the im- 
plementation of those proposals. Extensive findings were set forth in 
the Commission's Decision of May 19, 1955 with respect to the background 
of Mr. Don George, including his (1) prominent associations, 
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leadership and influence in numerous civic, charitable and cultural or- 
ganizations in Shreveport; (2) public services performed through the 
operations of his theatres in the vicinity; and (3) production of local news- 
reels and film features of the Shreveport area. (See paragraphs 39, 40, 
83, 84, 148 and 149 of the Decision of May 19,1955.) We are not left 
to speculate upon the importance which the Commission attached to Mr. 
Don George's presence as a 43% partner and day-to-day manager of 
Shreveport Television. In concluding that Shreveport was to be pre- 
ferred over Southland and KRMD, the Commission stated as follows: 
"In arriving at the foregoing determination, we attach 
present weleit tothe ta! Gat x ah pastner (ion Caoree) 
with a good record of local residence and civic activity 
to aa eo a eons of the. 
station. " (emphasis added) See para. 149 of Decision 
There can be no question but that the determinative factor in the re- 
commended selection of Shreveport Television as the preferred appli- 
cant was the presence of Don George. If further evidence is needed of 
this fact it is found in the same paragraph of the Commission's Decision 
of May 19,1955. Regarding the remaining partners of Shreveport the 
Commission added: 
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"Lesser weight is accorded the proposed participation 
of the other three partners, although, on the whole, the 
plans for these partners are encouraging. (para. 149) 


It is apparent from the foregoing that on May 19,1955, the Commission 
attached little or no weight to the presence of Beckham, Linam and 
Henderson and no transformation in these three men was effected by the 
death of Don George. | 
13. After two years, and a further look at the Decision, the 
Commission's former high opinion of Mr. Don George has been some- 
what watered down. The Commission, upon further reflection, is now 
of the view that Mr. George's presence "added substantially” and 
"materially affected" the Shreveport Television application, which is 
something quite different from "attaching greatest weight". The Com- 
mission is now solidly impressed with the "lesser weight" partners, 
Beckham, Linam and Henderson. The Commission is now of the opinion 
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that the "residence, experience, civic . activities, background and extent 
of participation " of Beckham, Linam and Henderson gives greater as- 
surance, without Don George, than the corresponding qualities of the 
principals of Southland. | 

14, It does not appear from this record which of the three re- 
maining partners will manage the day-to-day operations of Shreveport 
Television. Several instruments filed with the Commission by Shreve - 
port show one Winston Linam (not Henry E. Linam, the partner) as 
"Station Manager." Mr. Ben Beckham is a resident of Atlanta, Texas, 
a city of 45 miles from Shreveport. In addition to his residence in 
Atlanta, Texas, Mr. Beckham maintains an apartment in Birmingham, 
Alabama. Since 1940, Mr. Beckham has spent about half of his time in 
Shreveport where he maintains a house through corporations which he 
owns. The record does not show just how active or inactive Mr. 
Beckham has been in Atlanta, Texas, and Birmingham, Alabama, in 
civic affairs but the Commission's own findings show conclusively that 
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he has never been active in religious, civic, or community affairs of 
Shreveport, Louisiana, a city where he has spent one-half his time for 
the past 15 years. It is beyond comprehension that the Commission could 
attach any weight to Mr. Beckham's "residence", "experience", or 
"civic activities". The Commission found that "He has had no experience 
in the operation of a television broadcast station, (and) He will not be 
responsible for the day-to-day operations of the proposed station". It 
appears that he will give advice on fiscal and educational matters al- 
though he will have nothing to do with the actual production of educational 
programs. 

15. Just what qualifications Mr. Beckham possesses for giving 
advice on fiscal matters is not clear. Presumably, Mr. Beckham's 
qualifications for giving advice on educational programming of a tele- 
vision station derive from his two-year experience as a school teacher 
in the mid-1920's. Petitioner submits that unless Mr. Beckham has 
maintained a continuing interest and contact in the educational field, his 
two-year teaching experience some 35 years ago would hardly qualify 
him to advise a television station as to the course it should follow in the 
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development of educational programs. The Commission can take judicial 
notice of the fact that policies, methods, techniques, concepts and 
philosophies in the field of education have changed immeasurably since 
Mr. Beckham taught school. 

16. As to the participation of Mr. Beckham in the proposed 
station, it has been shown by the Commission’s own findings that "He 
will not be responsible for the day-to-day operations of the proposed 
station". Just what will his participation be? In addition to his advice 
and counsel on fiscal and educational matters, admittedly of doubtful 
value, Mr. Beckham proposes to spend “approximately 20 hours per 
week at the station, helping in any way he can". (Para. 41 of the De- 

_ cision of May 19, 1955.) 
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17. Mr. Henry Linam lives on a farm some 15 miles from 
Shreveport. Admittedly, he is not a resident of Shreveport, Louisiana, 
and by the Commission's own findings, "He has had no experience in the 
operation of a radio or television broadcast station". He testified that 
he would attend the weekly meetings of the partnership and be in daily 
contact (presumably by telephone) with the management. Mr. Linam 
proposed to devote half of his time to the general business of the station 
(whatever that may mean) and serve as agricultural adviser to the pro- 
gram department. According to the record, Shreveport proposed to de- 
vote 2.5% of its programs to agriculture. Mr. Linam has been active, 
in the past, in a number of civic, fraternal and religious organizations 
of Shreveport but it is neither proposed, nor does he appear qualified 
to manage the station. (Para. 42 of the Decision) i 

18. In view of the Commission's conclusion that greater as- 
surance still remains that Shreveport Television (without Don George) 
will carry out its proposals, let us examine the qualifications of the re- 
maining partner, Mr. William Carter Henderson. Mr. Henderson is a 
native of Shreveport and is active in a number of civic siiewek of the 
city's life. He has had no experience in the operation of a television 
station. He will devote an hour or two per day to the business of the sta- 
tion, and, unless some particular duty is assigned by Mr. Don George, 
Mr. Henderson will familiarize himself with the station's operations. 
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Mr. Henderson's principal pursuits are real estate and contracting. 
(Para. 43 of the Decision of May 19, 1955). : 

19. An examination of the factors of residence, experience, 
civic activities, background and extent of participation on the part of the 
principals of Southland will show how sorely the Commission has erred. 

20. By the Commission's own findings, Southland Television 
Company is composed of some of the most outstanding business and civic 


leaders in Shreveport and vicinity. Mr. R. Clyde Hargrove, President 
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and Director and 3. 6% stockholder of Southland, is a native of Shreve- 
port. Mr. Hargrove is a graduate of Rice Institute and Yale Law School 
and served three years in the United States Army during World War I. 
Mr. Hargrove "participates actively” in civic, religious, sports, cul- 
tural and social organizations of Shreveport. He would devote up to 40% 
of his time as the principal officer of the company in the general super- 
vision of the affairs of the television station. (Para. 20 of the Decision 
of May 19, 1955). 

21. John H. Pace, Vice-President, Director and proposed 
manager of Southland's television station, is an 8.3% stockholder in the 
company. Mr. Pace has served as manager of KCIJ radio station in 
Shreveport and KLEE in Houston, Texas. He was also active in the 
affairs of KLEE-TV (now KPRC-TV in Houston). His experience covered 
management, sales and programming. Since 1951, Mr. Pace has been 
a resident of Shreveport and has been fairly active in a number of local 
organizations. Mr. Pace would devote full-time to the station. (Para. 
21 of the Decision of May 19, 1955). 

- 22. R. Z. Biedenharn, Secretary-Treasurer of Southland, and 
owner of 5.4% of the stock of the company, has lived in Shreveport and 
vicinity since 1913. He is a graduate of Centenary College and is the 
principal stockholder of the Coca-Cola Bottling Company of Shreveport. 
Mr. Biedenharn is a Director of the First National Bank of Shreveport, 
and has been active in various civic, charitable and religious organi- 
zations of Shreveport. If necessary he is willing to devote as much as 
30 hours per week to the proposed station. (R. 410 and para. 22 of 
Decision of May 19, 1955). 


[5472] 
23. James W. Hargrove, a brother of R. Clyde Hargrove, is 
a director and 3. 6% stockholder of Southland. He was born in Shreve- 
port and has spent most of his life in that city. He is a graduate of Rice 
Institute and served in the Armed Forces during World War I. Mr. 
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James Hargrove is Secretary and Assistant Treasurer of Texas Eastern 
Transmission Corporation, a natural gas pipe line company transmitting 
gas from Texas and Louisiana to the East Coast. Heisa member of the 
Caddo Parish School Board and is also active in various civic, educational, 
charitable and cultural organizations of Shreveport. Mr. Hargrove will 
devote 7 to 10 hours a week to the television station and will personally 
moderate a program called "Take Your Stand", designed to air contro- 
versial issues of the day. (Para. 23 of Decision of May 19, 1955). 

24. R. Clyde Hargrove, James W. Hargrove and Joseph Des 
Hargrove are sons of R. H. Hargrove, one of the original stockholders 
of Southland who was killed in an airplane accident. The stockholdings 
of the brothers Hargrove and their father's estate total 14. 4% of the stock 
of Southland. (Para. 18 of the Decision of May 19, 1955). Mr. Joseph 
L. Hargrove will be available three days a week for consultation on pro- 
gramming of the television station. (Para. 24 of the Decision of May 19, 
1955). : 
25. It is conceded by the Commission that "All of the other 
members of the Shreveport group are longtime residents of Shreveport. 
All of them, except Walter F. Hyde (3.6%), who is retired, and Mrs. 
Annie W. Norton (3.6%), are actively engaged in various business enter- 
prises in and around Shreveport, and all of them belong to various local, 
civic, professional, charitable, cultural, educational, religious and 
other organizations in Shreveport". (Para. 24 of the Decision of May 
19, 1955). i 
26. Pat Coon (8.6%) is a resident of Dallas, Texas and prac- 
tices law in that city, and Mr. Billy B. Goldberg (8. 6%) is a practicing 
attorney and resident of Houston, Texas. Neither is an officer or direc- 
tor of Southland and neither will participate in the affairs of the station. 


Lester Kamin (8.6%) operates his own advertising 
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agency in Houston, has had sales and programming experience in both 
the field of AM and TV, and expects to spend one day a week in Shreve- 
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port during the first year of operation of the station. (Para. 25 of the “ 
Decision of May 19, 1955). 

27. Petitioner submits that the combined qualifications of the 
foregoing principals of Southland, from the "standpoint of their resi- 
dence, experience, civic activities, background and the extent of partici- 
pation proposed by them” is far more impressive than the meagre 
qualifications of the three remaining “lesser weight" partmers of Shreve- we 
port Television. 

Diversification Factor 

28. Paragraph 9 of the Memorandum Opinion and Order states 
that Mr. George was the only member of the Shreveport partnership 
with interests in other media of mass communications. The Commis- 
sion erroneously refused to attach any significance to the working agree- 
ment between Shreveport Television and the Shreveport Journal in its 
consideration of the diversification factor. (Para. 124 and 152 of the 
Decision of May 19,1955). Mr. George was the largest owner of motion 
picture theatres in the area. A slight preference was accorded Shreve- 
port upon the diversification factor, and the Commission now concludes 
that in view of the death of Don George it "must consequently add to the 
preference accorded Shreveport in this factor. As an applicant now 
completely disassociated from such media, the preference is strengthened”. 





a 


The Commission misreads the record. Shreveport is not "completely 
disassociated from such media”. Mrs. Eugenia George has succeeded 
to the interest of Don George in Shreveport Television and, contrary 
to the assertion of the Commission, there is absolutely no showing that 
the theatres, as well as the 43% interest in Shreveport Television, did 
not pass to Mrs. George upon the death of Don George. Shreveport 
Television must be presumed to still have the association of the largest * 
chain of motion theatres in the Shreveport area, but it no longer has the 
guiding hand of Don George, the individual to whom the Commission 
“attached greatest weight” in granting a construction permit to Shreve- 
port. 
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Staffing Factor 
29. Paragraphs 83 and 84 of the Commission's Decision of 
May 19, 1955 contain findings that Don George was to be General Manager 
of Shreveport. His qualifications for this position are adverted to in 
paragraph 84 by the Commission by reference to paragraphs 39 and 40. 
One of the ''key positions" which the Commission notes have been filled 
is "Don George, general manager". (Paragraph 83). In paragraph 6 of 
the Memorandum Opinion and Order the Commission notes that "No 
preference was awarded on the basis of program proposals, staffing 
plans, or studios, equipment and other facilities. Since Mr. , George's 
absence does not affect these proposals, these conclusions remain un- 
changed". The Commission had concluded in paragraph 129 of the De- 
cision that the three applicants were comparatively equal in the field 
of staffing. : 
30. In evaluating the staff proposals of the three applicants, 
the presence of Don George as the proposed general manager of Shreve- 
port was undoubtedly a prime factor in bringing Shreveport! s staffing 
plans up to par with those of Southland and KRMD, particularly in view of 
the high regard the Commission had for Mr. George's qualifications. 
Absent Don George, the Commission must find that his loss detracts 
from the staffing plans of Shreveport Television. The Commission is in 
the attitude of saying that with Don George as general manager for 
Shreveport, the staffing proposals of the three applicants are equal; and 
without Don George as general manager for Shreveport, the staffs of the 
three applicants are still equal. Such reasoning raises grave questions 
as to the validity of the original findings and conclusions of the Com- 
mission in this area of comparison. The error is obvious. : 
Financial Qualifications : 
31. The initial finding by the Commission in its Order of May 

20, 1953 (FCC 53-613) that Shreveport Television was "financially" 
qualified to construct, own and operate a television station must be 


| 
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reconsidered in the light of the death of Don George. (See para. 1 of the 
Decision of May 19,1955). It is clear that in making such a finding, 
based upon Shreveport Television's application (File No. BPCT-1022), 
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the Commission, inter alia, relied upon the net worth of Mr. Don George 
and his commitment to the partnership. Obviously, the death of Don 
George clearly shows that Shreveport Television is no longer financially’ 
qualified. This record is completely bare of any evidence upon which 
the Commission can make a finding that Shreveport is financially quali- 
fied. It can only conclude that the applicant lacks the necessary financial 
qualifications. 
Procedural Errors 

32. The procedure adopted by the Commission for handling the 
remand by the Court of Appeals is not in accord with due process. It 
was never intended by the Court that the Commission would reconsider 
its decision in vacuo. Southland, as well as the Commission's Broadcast 
Bureau, was entitled to be heard upon the meaning of the death of Don 
George as it relates to this record. A fair determination of this ques- 
tion required a re-opening of the record, an opportunity to present 
evidence, proposed findings and conclusions, exceptions to any initial 
or tentative decision together with supporting reasons therefor, and 
oral argument before the Commission en banc in support of such ex- 
ceptions. Channel 16 of Rhode Island, Inc. v. FCC, 229 F.2d 520; 
Enterprise Co. ¥. FCC, 231 F.2d 708; W. S. Butterfield v. FCC, 237 
F.2d 552. Moreover, the record must show the ruling upon each such 
finding, conclusions, or exception presented. The Radio Station KFH 
Co. v. FCC, and U.S. Nos. 13272, 13307, decided June 27, 1957, 15 
RR 2063. The Commission's refusal to accord Southland its procedural 
rights is clearly in violation of Section 409(b) of the Communications 
Act, Sections 1.851 (c) and 1.857 of the Commission's Rules, and Section 
8(b) of the Administrative Procedure Act. 
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Southland's Petition to Amend ! 
33. The Commission's Memorandum Opinion and Order of July 1, 

1957 dismisses as moot the petition of Southland, filed December 31, 
1956, for leave to amend its application by extending the termination 
date of the Stock Purchase and Loan Agreement to December 31, 1958. 
The pro forma extension has been made necessary by the passage of 
time taken up with petitions for rehearing and appeals. There is ample 
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precedent for the allowance of such amendments, as pointed out in the 
Petition, where no competitive advantage would be obtained thereby. 

WHEREFORE, the premises considered, petitioner prays this 
Honorable Commission to reconsider and rehear its Memorandum 
Opinion and Opinion of July 1, 1957, and upon such reconsideration and 
rehearing to vacate and set aside the license and program test authority 
heretofore granted to Shreveport Television Company; to reinstate the 
operating authority of Interim Television Corporation for the operation 
of KSLA-TV on Channel 12 in Shreveport, Louisiana; and on final deter- 


mination of this proceeding to deny the application of Shreveport Tele- 


vision Company and grant the application of Southland. ! 
Respectfully submitted, ! 
SOUTHLAND TELEVISION COMPANY 


By /s/ W. Ervin James 
W. Ervin James 
July 30, 1957 Its Attorney 


Hofheinz, Sears, James and Burns 


* * * 


R. Clyde Hargrove 
* ak % 


Of Counsel 


[ Certificate of Service] 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Applications of 


SOUTHLAND TELEVISION COMPANY 
Shreveport, Louisiana 


T. B. Lanford, R. M. Dean, Mrs. 
Mary Jewel Kimbell Lanford and 
Viola Lipe Dean Trust, a partner- 
ship doing business as 

RADIO STATION KRMD 
Shreveport, Louisiana 


Don George, Henry E. Linam, Ben 
Beckham, Jr. and Carter Henderson, 

a partnership doing business as 
SHREVEPORT TELEVISION COMPANY 
Shreveport, Louisiana 


DOCKET NO. 10522 
File No. BPCT-992 


DOCKET NO. 10523 
File No. BPCT-993 


DOCKET NO. 10524 
File No. BPCT-1022 


For Construction Permits for New 
Television Broadcast Stations 


me Ne a a a a a Ne Ne Ne Nee Nee Nee Nee ee ee ee ee” 


MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioner Hyde absent 

1. The Commission has for consideration in the above-entitled 
proceeding, two petitions for reconsideration of its Memorandum Opin- 
ion and Order of June 27, 1957, (released July 1, 1957); one filed by 
Radio Station KRMD on July 31, 1957, the other filed by Southland Tele- 
vision Co. on the same date. 

2. A review of the history of this proceeding may be helpful to an 
understanding of the matters involved. Shreveport Television Co., 





Southland Television Co., and Radio Station KRMD all filed applications a. 
for a construction permit for a new commercial television station to 4 
operate on Channel 12 at Shreveport, Louisiana. The applications being * 


mutually exclusive, a comparative hearing was held, and on May 20, 
1955 the Commission released its decision resolving the proceeding in 
favor of Shreveport Television. On June 18, 1955, Southland filed a 
petition for reconsideration by the Commission and KRMD filed a 
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notice of appeal in the U. S. Circuit Court of Appeals for the District of 
Columbia Circuit. On November 29, 1955, the KRMD appeal was volun- 
tarily dismissed by the appellant. On December 15, 1955, after Com- 


mission denial of its petition for reconsideration, 
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Southland filed an appeal to the United States Court of Appeals for the 


District of Columbia Circuit. On October 2, 1956, the Court remanded 
the case to the Commission to consider the effect of the death of Mr. 
Don George, a principal in Shreveport Television, whose death occurred 
while the case was on appeal. This decision was appealed to the Supreme 
Court of the United States by Shreveport Television Co., and, on 
February 25, 1957, the Supreme Court denied certiorari. : 

3. On July 1, 1957, the Commission released its Memorandum 
Opinion and Order of June 27, 1957, wherein it reconsidered its Deci- 
sion of May 20, 1955, in light of the death of Mr. George. It ruled that 
KRMD, by dismissing its appeal, had abandoned its application and was 
no longer eligible for comparative consideration. As between Shreve- 
port and Southland, it held that the preference in favor of Shreveport 
based on assurances as to effectuation of program proposals and of a 
continuing operation in the public interest, was lessened by Mr. George's 
death, and that a slight preference in favor of Shreveport on diversifica- 
tion of control of mass media of communication was strengthened. The 
grant to Shreveport was affirmed. It is with the Memorandum Opinion 
and Order of June 27, 1957 that the instant petitions deal. | 

4. KRMD contends that the Commission erred in ruling that it 
had abandoned its application and was no longer eligible for compara- 
tive consideration. It argues that the dismissal of its appeal implies 
nothing more than that it did not choose to prosecute an appeal from 
the Commission's Decision of May 20, 1955, based on the facts as they 
existed at the time of that Decision and the time of dismissal of the 
appeal, and is not to be construed as an abandonment of any rights it 


ieee 
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may have had before the Commission. It contends that there has been 
no final decision based on a comparison between its application and that 
of Shreveport Television as presently constituted. In support of its 
position KRMD cites the Commission's action in Texas Star Broadcast- 
ing Co., 9 RR 373. 

5. We do not agree, however, that Texas Star, supra, is to be 
regarded as precedent for the instant situation. The parties to that 
case were two mutually exclusive applicants and an intervenor whose 
existing operation would receive interference from the proposal of one 
of the applicants. A grant was made to the applicant whose proposal 
would allegedly cause interference to the operation of the intervenor. 
The Commission's decision was appealed by the intervenor, but not by 
the unsuccessful applicant. The Court remanded the proceeding to the 
Commission for further hearing on issues relating to the conflict be- 
tween the successful applicant and the intervenor, whereupon the un- 
successful applicant petitioned for readmission to the proceeding. The 
Commission readmitted the unsuccessful applicant, 
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reasoning that the further hearing might result in the disqualification 


of the successful applicant, in which case the previously unsuccessful 
application would be unopposed and the public interest would be best 

served through the bringing of an additional service by a grant of such 
remaining application. In the instant case, which involves no question 
of disqualification, no such result could follow. Thus, the basic public 


interest element of our action in Texas Star, supra, is not here present. 


6. Other factors further distinguish this case from the Texas 
Star proceeding. On July 17, 1956, subsequent to the dismissal of its 
own appeal and while the Southland appeal was pending, KRMD trans- 
ferred the assets of the partnership to one of its members, T. B. Lan- 
ford, as an individual 2/ The assignment was effectuated by two docu- 


ments; one, executed by the trustees of Viola Lipe Dean Trust and 
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Robert M. Dean as an individual, purporting to assign Mr. Lanford "all 
of the right, title and interest of the said Viola Lipe Dean Trust and all 
of the interest of the said Robert M. Dean in and to the partnership 
known as Radio Station KRMD, Shreveport, Louisiana, including all of 
its assets, tangible or intangible, cash and physical properties and the 
license from the Federal Communications Commission to operate Radio 
Station KRMD"; and the other, executed by Mary Jewel Kimbell Lanford, 
purporting to assign to Mr. Lanford "all of her right, title and interest 
in and to the partnership of Radio Station KRMD." 

7. In Louisiana upon the transfer of all the assets of a ‘sastttiag~ 
ship, such partnership ceases to exist. Monteleone v. Airey, 57 So. 
2257. Thus, the legal effect of the assignments to Mr. Lanford of all 
the interest of the other partners would appear to be to terminate the 
partnership. Such change in the status of the applicant which had filed 
the television application would require amendment of the application at 
a time subsequent to the latest date allowable for amendment of appli- 
cations pursuant to Section 1.365(a) of the Commission's Rules then in 
effect, thereby effectively disqualifying the application from further 


consideration. 


1/7 Although not previously raised, in view of its own statements in 
the assignment application and a review of Louisiana law in ‘the light 
thereof, serious doubts are raised as to whether the applicant, Radio 
Station KRMD, ever existed as a valid partnership. In Exhibit #1 of 
the application for authority to transfer the license of Station KRMD- 
AM-FM from the partnership known as Radio Station KRMD to T. B. 
Lanford, filed with the Commission on July 17, 1956, it was'stated on 
behalf of Mary Jewel Kimbell Lanford, wife of T. B. Lanford, that 
"under Louisiana Law, a wife and husband may not be engaged in 
partnership with each ‘other. " This view is reflected in decisions of 
the Louisiana courts. Didier v. Pardue, 144 So. 762; Fairbanks Vv. 
Bordelon, 198 So. 391. 
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8. KRMD's opposition to the foregoing conclusion is based on 


its contention that the partnership interest in the television, application 





ed 
5632] 


22 
was reserved from the assignment to Mr. Lanford. On January 21, 
1957, KRMD addressed a letter to the Commission disclaiming any in- 
tention on the part of the partnership to transfer to Mr. Lanford what- 
ever interest it might have in the television application and supporting 
such disclaimer with notarized documents signed on January 21, 1957 
by all the partners reserving from the assignment any interest in the 
TV application. In determining the nature and effect of this reservation 
we must look to the overall intentions of the parties. On the one hand, 
the reservation may be viewed as merely a reformation of the instru- 
ment to correct an oversight made at the time of the drafting of the 
original assignments to Mr. Lanford. On the other hand, it may be 
viewed as an attempt to restore the status of a partnership applicant 
(which had ceased to exist) for the reason that, pursuant to the Com- 
mission's Rules, only through that entity may the subject application 
now be prosecuted. , 

9. We regard the theory of reformation of the instrument to con- 
form with the original intent of the parties as weakened by other condi- 
tions which are present. In filling out the application of July 17, 1956, 
(par. 6, supra) KRMD found it necessary to prepare an exhibit (num- 
bered 2(c)} in response to a question designed to ascertain any interest 
of the assignor in any dismissed or denied application before the Com- 
mission. In Exhibit #2(c) of that application KRMD referred to the 
denied Channel 12 television application. Question 10 of Part I, Sec. 1 
(page 2) of the said application for assignment required KRMD to de- 
scribe any assets exempted from the assignment insofar as they might 
affect the net worth of the assignor. KRMD responded to this question 
by indicating that no such assets were exempted. Part I, Sec. 1, 
page 4, question 4(a) of the said application for assignment required 
that all the terms and conditions of the assignment "including a state- 
ment that the instrument submitted covers the entire arrangement be- 
tween the parties" be submitted as part of the application. No portion 
of that application indicated any intent to reserve an interest in the 
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television application and in view of the above facts it cannot reasonably 
be contended that the failure to do so arose through inadvertent over- 
sight. We are of the view that at the time of the assignment to Mr. Lan- 
ford the KRMD partnership had no intention of preserving any interest 
in the denied television application. 

10. KRMD's timing is also of significance. The KRMD — 
was dismissed on November 29, 1955, and the application for consent 
to the assignment of the assets of the partnership was filed on July 17, 
1956. As of this time, we believe it apparent that KRMD had abandoned 
all interest in the television application. On October 2, 1956 the United 
States Court of Appeals remanded the Commission's original 
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decision for reconsideration, and on January 21, 1957 KRMD first in- 
dicated to the Commission that its interest in the application had been 
reawakened. However, as we indicated in our Memorandum Opinion 
and Order of June 27, 1957, a reawakened interest on the part of an un- 
successful applicant, due to subsequent changes within the structure of 
the grantee, cannot substitute for an abandoned legal status. 

11. KRMD further argues that Section 402(h) of the Communica- 
tions Act of 1934, as amended, requires the Commission to reconsider 
on remand on the basis of the record before it, and that the elimination 
of KRMD as a party constitutes an alteration in the record. ' We do not 
agree. The record itself shows that on October 2, 1956, when the Court 
of Appeals remanded this proceeding to the Commission, KRMD had 
allowed its rights to expire. The mandate of Section 402(h) requires 
us to review our judgment on the basis of the record before us, but it 
does not confer status as a matter of right on a party who has on the 
record itself, withdrawn from the proceeding. 

12. For the foregoing reasons, we do not regard the readmis- 
sion of KRMD as a matter for exercise of our discretion, but regard 
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that party as, by its voluntary actions, eliminated from further con- 
sideration. 

13. The Southland petition for reconsideration of our Memoran- 
dum Opinion and Order of June 27, 1957 contends, first, that we erred 
in not finding that the proposal of Southland, based on such factors, as 
residence, business and civic activities, experience, and integration of 
principals, contains greater assurance of effectuation of proposals and 
a continuing operation sensitive to community needs than does the pro- 
posal of Shreveport Television as presently constituted. Southland cites 
no facts not fully set forth in our Decision of May 20, 1955, and alluded 
to in our Memorandum Opinion and Order of June 27, 1957, but relies 
on a comparison of the language of the two documents in their discus- 
sion of the weight accorded the participation of Mr. George and the 
other partners of Shreveport Television. Thus, Southland argues that 
our statement of June 27, 1957, that Mr. George's participation ''added 
substantially" to the Shreveport Television's proposal and his death 
"materially affected" our decision, indicates a change in emphasis from 
our position of May 20, 1955, when we stated that we attached "greatest 
weight" to Mr. George's participation and "lesser weight" to the partic- 
ipation of the other parties. We regard such argument as mere seman- 
tics. Viewed in its entirety, our Memorandum Opinion and Order of 
June 27, 1957, makes it clear that Mr. George's death weakened the 
Shreveport Television proposal in the area of assurance of effectuation 
of proposals and continuing awareness of community needs, and accord- 
ingly the preference awarded Shreveport Television in this area was 
lessened. However, although the preference 


[ 5587] 
[ 5634] 


is lessened, it still exists, and, as set forth in our Opinion of June 27, 
1957, this determination stems as much from the weakness of South- 
land as from the strength of Shreveport Television. 
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14. The Southland petition raises two additional matters not 
discussed in our Opinion of June 27, 1957: Mr. George's participation 
as General Manager of the proposed station as related to staffing plans 
and the effect of his death on the financial qualifications of Shreveport 
Television. Petitioner now contends it is entitled toa preference for 
its staff proposal and that Shreveport Television must be regarded as 
financially disqualified. | 

15. As to Mr. George's employment as General Manager of 
Shreveport Television, our Decision of May 20, 1955 found as fact that 
Mr. George would occupy that position. This fact was, however, in no 
manner alluded to in our conclusions as to proposed staffing plans and 
given no weight therein. The contentions for preference on the basis of 
the degree of identification of principal employees by the respective 
applicants were specifically rejected. There is thus no merit in the 
contentions here made by Southland for a preference on the basis of its 
proposed staffing plans. It was in those factors tending to give assurance 
of effectuation of proposals and of a continuing operation in the public 
interest that the participation of Mr. George was given weight in our 
decision of May 19, 1955, as is apparent from a reading thereof. As 
set forth in our Memorandum Opinion and Order of June 27, 1957, 


Shreveport Television retained this preference, although in lesser 
degree, after the death of Mr. George. : 
16. In evaluating Southland's contentions relative to the financial 


qualifications of Shreveport Television, it is necessary to first under- 
stand the purpose and nature of the requirements relating to financial 
qualifications. Section 308(b) of the Communications Act of 1934, as 
amended, provides, among other things, that all applicants for station 
licenses shall set forth such facts as the Commission may by regulation 
prescribe relating to their financial qualifications. In effectuation of 
this statute, in order to satisfy the Commission that construction of the 
facilities granted will proceed with promptness, the Commission has 
required that applicants demonstrate in advance the financial ability for 
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construction and initial operation of the station proposed. The Commis- 
sion's records indicate that the station authorized by the grant of 
May 20, 1955, was completed on November 24, 1955, and has operated 
continuously from that date. In that Shreveport Television promptly 
constructed its station and has operated it for a period of more than 
two years, we can see no reasonable basis for questioning its financial 
qualifications to do that which has been done. 

17. Our Opinion of June 27, 1957 reasoned that the original 
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preference accorded Shreveport Television on the factor of control of 
mass media of communications was strengthened by Mr. George's death 
because his ownership of a chain of theatres represented the only in- 
terest held by any member of this applicant in such media. Southland 
argues that his widow inherited his interest in the TV station, and there 
is nothing to show that she did not also inherit the theaters. On the 
other hand, as pointed out by Shreveport Television, there is nothing in 
the record or pleadings to indicate that Mrs. George did, in fact, in- 
herit an interest in the theaters. In any event, assuming arguendo that 
Mrs. George did inherit her husband's full interest in the theaters, the 
preference originally accorded Shreveport Television in the factor of 
control over media of mass communications would remain. Thus the 
demonstrated over-all superiority of Shreveport Television would 
remain unaffected. 

18. Southland contends that the Commission's action of January 
15, 1957, granting a license to Shreveport Television was unlawful. It 
reasons that Section 319 of the Communications Act of 1934, as amended, 
prohibits the granting of a license in the absence of an outstanding con- 
struction permit; that the Court's Order of October 2, 1956 vacated the 
Commission's grant of a construction permit to Shreveport Television;. 
and accordingly the Commission was without authority to grant a 
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license. This facility was originally constructed under a grant in Sep- 
tember of 1953 to Interim Television Corporation, a corporation estab- 
lished by the three applicants to construct and operate the station pend- 
ing the Commission's selection between them. Between the time it 
received its grant and November of 1955 when it surrendered its permit, 
Interim operated the facility. Since that time, Shreveport Television, 
which was granted a construction permit on May 19, 1955, has operated 
the station. We accordingly see no applicability of said Section 319, the 
station having been constructed under a construction permit which was 
valid at the time the construction took place and Shreveport Television 
having assumed operation under a permit validly issued. Thus there 
was no unauthorized prior construction involved, a necessary element 
for bringing into operation the prohibitory provision of Section 319. 
Nor are circumstances present which led to enactment of this Section, 
i.e., the making of investments by an applicant and using such invest- 
ments as "improper pressure" on the licensing authority. WSAV, In- 
corporated, 10 RR 402, 430j. In any event, we do not see the relevancy 
of this argument to the matters here involved. The issue raised by the 
remand was to determine the effect of Mr. George's death on our deci- 
sion and who may have operated the station and under what authority 
during the pendency of our deliberations has no relevance to our deter- 
mination of that issue. That continuation of this established service was 


in the public interest we believe to be unquestionable. Southland's sug- -- 


. gestion for accomplishing this end, that we cancel the license to Shreve- 


port Television and reinstate the operating authority of Interim Tele- 
vision Corporation, | 
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we do not regard as feasible. Interim's corporate status is uncertain 
and there are court proceedings pending seeking its dissolution. There 
is no request by that entity before us for such action and the very nature 
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of its organization and the agreements involved fully demonstrate the 
impracticality of such action. Irrespective of whether or not Shreveport 
Television operates on the controverted channel during the further 
pendency of this proceeding, operating authority could not be granted 
Interim. 

19. Finally, Southland avers further procedural errors on the 
part of the Commission. It contends that the Court of Appeals remand 
contemplated a reopening of the record, presentation of evidence, an 
initial decision with the right to file exceptions thereto, and oral argu- 
ment before the Commission. We do not agree. Section 402(h) of the 
Communications Act of 1934, as amended, provides that in the event of 
remand the Commission shall, unless otherwise ordered, carry out the 
judgment of the Court on the basis of the record on which the appeal 
was heard. Nothing in the Court's Order of October 2, 1956 can be con- 
strued as ordering or authorizing the Commission to broaden the record 
in this proceeding. 

20. Our memorandum opinion and order of June 27, 1957, dis- 
missed as moot Southland's petition to amend its application to show the 
extension of the expiration date of a contract vital to its proposal. 
Southland has also requested reconsideration of this action. In view of 
our ultimate decision here, this request requires no further considera- 


tion. 


21. Accordingly, IT IS ORDERED, This 23rd day of April, 1958, 
that the petitions for reconsideration of our memorandum opinion and 
order of June 27, 1957, filed by Radio Station KRMD and Southland 
Television Company on July 31, 1957, ARE DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
[SEAL] Secretary 


Released: April 25, 1958 
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UNITED STATES COURT OF APPEALS ! 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


NO. 13,021 OCTOBER TERM, 1956 
SOUTHLAND TELEVISION COMPANY, 
Appellant, 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


DON GEORGE, HENRY E. LINAM, BEN BECKHAM, mR, 
CARTER HENDERSON, d/b/a 
SHREVEPORT TELEVISION COMPANY, 
Intervenors. 


Before: Edgerton, Chief Judge, Prettyman and 
Bazelon, Circuit Judges 


ORDER | 
This case came on for consideration on appellant's motion to 


remand for further proceedings before the Federal — 


Commission, and was argued by counsel. 
Upon consideration whereof it is ORDERED by the Court that 

the decision of the Federal Communications Commission entered herein 
on May 20,1955, be, and it is hereby, vacated, and that this case be, 
and it is hereby, remanded to the Commission with directions to recon- 
sider its decision in the light of the circumstances that, by reason of 
the death of Mr. Don George, the fact to which the Commission attached 
greatest weight no longer exists. | 

Per Curiam. | 
Dated: October 2, 1956 


[5599] 
[Received March 29, 1957] ! 
In re Applications of ) i 


SOUTHLAND TELEVISION COMPANY DOCKET NO. 10522 
Shreveport, Louisiana ) File NO. BPCT-992 





[5599] 
30 


Don George, Henry E. Linam, 

Ben Beckham, Jr., and Carter 

Henderson, a partnership doing 

business as 

SHREVEPORT TELEVISION 
COMPANY 


) 

) DOCKET NO. 10524 

) 

) 
Shreveport, Louisiana 

) 

) 

) 

) 

) 


FILE NO. BPCT-1022 


For Construction Permits for New 
Television Broadcast Stations 


INTERIM TELEVISION CORPORA- 
TION 


Shreveport, Louisiana FILE NO. BPCT-1770 


PETITION TO DELETE AND CANCEL THE LICENSE AND 
TERMINATE PROGRAM TEST AUTHORITY OF SHREVE- 
PORT TELEVISION COMPANY AND REINSTATE AUTHORI- 
ZATION TO INTERIM TELEVISION CORPORATION FOR 
OPERATION OF TELEVISION STATION KSLA-TV 


Comes now SOUTHLAND TELEVISION COMPANY (hereinafter 
called "Southland"), by its attorney, and moves the Commission to cancel 
and set aside the license and terminate the program test authority hereto- 
fore granted to SHREVEPORT TELEVISION COMPANY (hereinafter 
called Shreveport"), and to reinstate the authorization heretofore 
granted to INTERIM TELEVISION CORPORATION (hereinafter called 
Interim") for the operation of television broadcast station KSLA-TV on 
Channel 12 in the City of Shreveport, Louisiana, and in support thereof 
shows as follows: 

1. By Order of May 20, 1953 (FCC-53-613) the Commission 
found the applications of Southland, Shreveport, and Radio Station KRMD 
(Docket No. 10523, File No. BPCT-993) for Channel 12 in Shreveport, 
Louisiana, to be mutually exclusive, and designated them for hearing 
in a consolidated proceeding. Each of the applicants was found to be 
legally qualified by said Order of May 20,1953, and the issues upon 
which the applications were set to be heard were designed to test the 
qualifications of the applicants upon a comparative basis to determine 
which was best qualified to operate a television station in the public in- 
terest on Channel 12 in Shreveport. 
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2. In order to bring television service to Shreveport and its 
environs during the pendency of the above proceeding, the three appli- 
cants formed Interim, a Shreveport corporation, and caused Interim to 
file with the Commission an application for construction permit for 
operation on Channel 12 (BPCT-1770). Each of the above applicants 
owned 1/3 of the stock of Interim and each had equal representation on 
the Board of Directors of the corporation. Exhibit No.3 of Interim's 
application stated that the three competing applicants “have formed the 
Interim Television Corporation, the applicant herein, and propose a 
temporary operation until such time as final action has been taken in the 
competitive hearing" (emphasis added). It was further agreed that the 
successful party would purchase the interest of the other two parties in 
Interim and reimburse them for their actual expenses in connection 
with the construction and operation of the station by Interim". . . within 
thirty (30) days after such permit shall have become fully perfected and 
final and not subject to motions for rehearing or judicial appeal". (See 
paragraph (f) of the agreement). 

3. On September 18, 1953, the Commission issued 4 Memorandum 
Opinion (FCC 53-1204) in which it found that the public interest would 
be served by the issuance of a construction permit to Interim for opera- 
tion of the station during pendency of the proceedings and stated that it 
was granting the application subject, inter alia, to the following condition: 

"That this grant is without prejudice to the Commission’ s 

right and authority to delete, cancel or withdraw the au- 

thorization granted herein without prior notice or hearing 

and that such authorization shall, in no event, extend be- 

yond 10 days after the date on which a construction permit 

is granted by the Commission for regular ee on 

Channel 12". 


4. The television station was constructed by Interizh and com- 


menced regular operation on a commercial basis on Channel 12 in 
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Shreveport, Louisiana on January 1, 1954 with the call letters KSLA-TV. 
5. On May 20, 1955 the Commission released its decision in the 
consolidated proceeding, granting the application of Shreveport for 
construction permit to operate a television station on Channel 12 in 
Shreveport, Louisiana, and denying the applications of Southland and 


[5601 | 

Radio Station KRMD. On May 24,1955, Interim requested a 90 day exten- 
sion of its operating authority pending the “orderly transfer of broad- 
cast responsibility to Shreveport Television Company" in order "that 

any questions of rehearing, appeal or, in their absence, the highly com- 
plex procedures for transferring a going-concern broadcast operation 
may be clarified and the necessary arrangements therefor be made." 
The communication from Interim was signed by T. B. Lanford as 


Teessurer,2! On May 25, 1955, the Secretary of the Commission sent a 


telegram to Interim granting the foregoing request and extending the 
construction permit to August 25, 1955. 

6. Radio Station KRMD appealed the Commission's decision of 
May 20,1955 to the United States Court of Appeals for the District of 
Columbia Circuit and Shreveport intervened in this proceeding. (T.B. 
Lanford et al v. FCC, Case No. 12748). 

7. The Commission, on July 7, 1955, notified Interim by tele- 
gram that it was granting a further modification of the construction per- 
mit to extend completion date to December 1,1955, ". . . subject to con- 
ditions in original construction permit and to a final determination of 
appeal now pending in case of T.B. Lanford et al v. FCC, in the U.S. 
Court of Appeals for the District of Columbia Circuit, Case No. 12748". 

8. On October 17,1955, Henry B. Weaver, Jr. as Attorney for 
Interim, addressed a letter to the Commission requesting an additional 
ninety-day period of operation under the special temporary authority 
granted to KSLA-TV. In response to this request,the Commission's 
Secretary sent the following wire to Interim on October 17, 1955: 





a 
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"RELET ATTY OCTOBER 17, SPECIAL TEMPORARY AU- 
THORIZATION GRANTED KSLA OPERATE COMMERCIAL 
BASIS ACCORDANCE CONSTRUCTION PERMIT BMPCT- 
3221. AUTHORIZATION EXPIRES DECEMBER 1, 1955 AND 
IS SUBJECT TO CONDITIONS IN ORIGINAL CONSTRUCTION 
PERMIT AND TO A FINAL DETERMINATION IN THE CASE 
OF T.B. LANFORD ET AL V. FCC,NO. 12748 NOW PEND- 
ING IN THE U.S. COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA CIRCUIT." 


9. Don George, as President and General Manager of re 
addressed a letter to the Commission, dated November 15, 1955, sur- 
render- 


1/7 As hereinafter pointed out, T.B. Lanford's group, Radio Station KRMD, 
appealed the Commission's Decision to the U.S. Court of Appeals for the 
District of Columbia Circuit. 


[5602] 
ing the construction permit of Interim "effective as of the date of grant- 
ing of Shreveport Television Company a Special Temporary Authority to 
operate a commercial television broadcast station... request for 
which is pending." On November 21,1955, the Secretary of the Commis- 
sion notified Interim that its construction permit had been cancelled. 

10. On June 20,1955, Southland had filed a Petition for Re- 
hearing and Reconsideration, directed against the Decision of the Com- 
mission of May 20,1955. On November 16, 1955, in a Memorandum 
Opinion and Order released November 17, 1955, (FCC 55-1140) the Com- 
mission denied Southland's Petition, and on December 15, 1955, South- 
land took an appeal to the United States Court of Appeals for the District 
of Columbia Circuit and Shreveport intervened. (Southland Television 
Company v. FCC, No. 13, 021). 

11. On November 29,1955, an "Agreement for Dismissal” was 
entered into between Kelley E. Griffith, as counsel for Appellants TB. 
Lanford, et al, J. Smith Henley, as counsel for Appellee Federal Com- 
munications Commission, and Thomas M. Cooley, I, as counsel for In- 
tervenor Shreveport Television Company, directing the Clerk to enter 
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an order of dismissal of the appeal in Case No. 12,748. (T.B. Lanford, 
et al v. FCC.) . 

12. On December 16,1955, Shreveport filed Form 701 (BMPCT- 
3601) for additional time within which to construct the television station, 
and on the reverse side of page 1 of said Form 701 made the following 
statement: 

“Construction on transmitter building, transmitter in- 

stallation and tower have been completed. and we are now 

telecasting from this installation. Because an appeal was 

filed from the Decision of the F.C.C. plans for construc- 

tion of the studio have been temporarily postponed. Upon 

the finalization of our grant plans for studio construction 

will be initiated immediately. Until such time we will con- 

tinue to operate from our temporary studio in the Washington 

Youree Hotel". (Emphasis supplied). 

13. On January 9,1956, Messrs. Henry B. Weaver and Thomas 
M. Cooley, as attorneys for Shreveport Television Company, addressed 
the following letter to the Secretary of the Commission: 

"This letter is to request an extension of 90 days of the 

Special Temporary Authority under which Station KSLA- 

TV is currently operating and which expires January 19, 

1956. The reason for the requested extension is that the 

Commission's decision granting construction permit to 

Shreveport 


[5603 ] 
Television Company is under appeal to the United States 
Court of Appeals for the District of Columbia Circuit, in 
consequence of which fact Shreveport Television wishes 
to postpone construction of its proposed studios and to 
continue the use of the temporary facilities it is now 
utilizing. In all other respects it has completed con- 
struction in accordance with its proposal”. 
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In reply, Mr. William B. Massing, Acting Secretary of the 
Commission, sent the following telegram to Shreveport on J anuary 13, 
1956: 


"RELET ATTY 9. PENDING COMPLETION OF CONSTRUCTION, 
EXTENSION OF AUTHORITY GRANTED TO OPERATE KSLA- 
TV TEMPORARILY FOR PERIOD ENDING JULY 19, 1956, COM- 
MERCIAL BASIS ACCORDANCE CONSTRUCTION PERMIT 
BMPCT-3601, EXCEPT MAIN STUDIO LOCATION WASHINGTON 
YOUREE HOTEL, TRAVIS AND MARKET STREETS, SHREVE- 
PORT, LOUISIANA, AND SUBJECT TO THE CONDITION THAT 
THE GRANT OF THIS AUTHORIZATION IS WITHOUT PRE- 
JUDICE TO ANY ACTION WHICH THE COMMISSION MAY BE 
REQUIRED TO TAKE, IF ANY, AS A RESULT OF A FINAL DE- 
CISION IN THE CASE OF SOUTHLAND TELEVISION COMPANY 
V. FCC, NO. 13021, NOW PENDING IN THE U.S. COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT." 


A copy of the foregoing telegram was sent to Thomas B. Weaver, 
Esq., as attorney for Shreveport. | 

14. On April 11,1956, counsel for Shreveport addressed a letter 
to the Commission, enclosing Form 302, "Application For New Broad- 
cast Station License" (BLCT-462) to cover construction under BMPCT- 
3201, and requesting program test authority pending action upon the 
application for license. Pursuant to the foregoing request, the Secre- 
tary of the Commission. sent a telegram to Shreveport on J wy 13, 
1956, as follows: 


"RELET ATTY APRIL 11 AND LICENSE apeLieMTiON 
BLCT-462 AUTHORITY GRANTED OPERATE KSLA-TV 
PROGRAM TEST ACCORDANCE SECTION 3.629 RULES 
AND CONSTRUCTION PERMIT BMPCT-3601, SUBJECT 
TO THE CONDITION THAT THE GRANT OF THIS AU- 
THORIZATION IS WITHOUT PREJUDICE TO ANY ACTION 
WHICH THE COMMISSION MAY TAKE AS A RESULT OF 
FINAL DECISION IN THE CASE OF SOUTHLAND TELE- 
VISION V. FCC, NO. 13021, NOW PENDING IN THE U.S. 
COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT." | 
A copy of the foregoing wire was sent to Thomas M. Cooley, Esq. , 
as counsel for Shreveport. 


15. From the foregoing, it is perfectly clear that it was the in- 


tention of the Commission to make each grant of authority to Shreveport 





[5603 ] | 


36 
for the operation of KSLA-TV subject to whatever action the Commis- 
sion might be required to take as a result of the Court's decision on the 
appeals taken from the Commission's action of May 20, 1955. How far ‘i 
the Commission has strayed from its original purpose will be seen 
from the facts hereinafter set forth. 
16. On June 5, 1956, Mr. Don George, the principal partner 
and General Manager of Shreveport, died. A suggestion of death of 
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Mr. George was promptly filed by Intervenor Shreveport Television 
Company with the Court of Appeals in the Case of Southland Television 
Company v. Federal Communications Commission, No.13,021, and a 
Motion to Remand to the Commission was filed with the Court by Appellant 
Southland. Shreveport filed with the Commission Form 316 for Consent 
to Involuntary Assignment of the 43% interest of Don George in Shreve-: 
port Television Company to his executrix Mrs. Eugenia Booth George, 
(BAPCT-193) as required by the Commission's Rules. 

17. Argument was heard before the Court of Appeals on Appel- < 
lant Southland'’s Motion to Remand and on October 2, 1956, the Court 
entered an Order vacating and setting aside the Commission's decision 
of May 20, 1955, and remanding the case to the Commission “with direc- 
tions to reconsider its decision in the light of the circumstances that, 
by reason of death of Mr. Don George, the fact to which the Commission 
attached greatest weight no longer exists". 

18. The mandate of the Court of Appeals was stayed pending * 
final disposition by the Supreme Court of a petition by Shreveport for a 
writ of certiorari to review the decision of the Court of Appeals. 


(Shreveport Television Company v. Federal Communications Commission 


and Southland Television Company, No. 658.) 
19. Notwithstanding the order of the United States Court of 


Appeals for the District of Columbia Circuit, dated October 2, 1956, 
which vacated the Commission's decision granting a construction permit 





[5605] 


37 
to Shreveport, the Commission, acting through the Broadcast Bureau, 


on January 15, 1957, granted the license application of Shreveport 
(BLCT-462) for the period ending June 1, 1958. The Commission's 
action was not only in direct violation of the Court's order, but was 
contrary to its own action of July 13, 1956, granting program test au- 
thority to Shreveport which was specifically conditioned upon any action 
the Commission might be required to take as a result of the Court's 
decision in Case No. 13, 021 (Southland v. FCC). ' 

20. Shreveport's Petition for Writ of Certiorari was denied by 
the Supreme Court on February 25, 1957. | 

21. The Mandate of the United States Court of Appeals for the 
District of Columbia Circuit, dated March 4, 1957, in the case of 


Southland Television Company v. Federal Communications Commission, 
No. | 
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13,021, has now been received by the Commission. Receipt t thereof 
has been acknowledged to the Court of Appeals. However, no action has 
as yet been taken by this Commission to comply with the Court's Order 
of October 2,1956. The continued operation by Shreveport of KSLA-TV 
is a direct violation of that Order. Moreover, such continued opera- 
tion of KSLA-TV by Shreveport is highly prejudicial to the rights of 
Southland. It would be unconScionable for Southland to be compelled 
to assert its rights in any further proceeding before the Commission 
in the status of an applicant for Channel 12, while Shreveport occupied 
a position of advantage as a licensee or permittee of this Commission 
for the very same facilities and enjoyed the profits of continued opera- 
tion of KSLA-TV. ! 

22. In Fleming and McNutt v. Federal Communications Com- 
mission, 225 F.2d 523, the Court of Appeals neither reversed nor af- 
firmed the Commission's decision but remanded the case to the Commis- 
sion with directions to reopen the record and consider the effect of the 
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death of Paul V. McNutt, one of the partners of the losing daplieantA! 
Unlike the Fleming case, supra, the Court's Order of October 2, 1956 in 
Southland vacated the Commission's Decision of May 20,1955. It follows 
that the action of the Commission, granting a construction permit to 
Shreveport, is a nullity and of no force and effect. Shreveport, there- 
fore, holds no legal franchise for the operation of a television station 
on Channel 12 in Shreveport, Louisiana. Since the handing down of the 
Court’s mandate on March 4, 1957, Shreveport has been operating KSLA- 
TV in direct violation of an Order of the United States Court of Appeals 
for the District of Columbia Circuit. Shreveport, as Intervenor, was a 
party to the proceeding in the Southland case, and it is bound by the 
Court's decision therein. While the Court set no time within which the 
operation by Shreveport of KSLA-TV should terminate, the Order makes 
it quite clear that the Commission's action of May 20, 1955, awarding 
a construction permit to Shreveport, has been set aside. It would 
appear that sufficient time has elapsed since the handing down of the 
mandate on March 4, 1957, to effectuate the Court's order. Shreveport 
has acquired no "squatter’s rights" for 


2/ The Commission had taken the position that the Court had no power 
to remand without either reversing or affirming the Commission's de- 
cision. 
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the continued operation of KSLA-TV. Since Shreveport has made no 
move to comply with the Court's Order, it is the responsibility of this 
Commission to take immediate steps to enforce compliance therewith. 

23. It is not the intention of Southland to deprive the people of 
Shreveport of service from Channel 12 during the further proceedings 
before the Commission required by the Court's Order of October 2, 1956. 
Nor is the Commission faced with so dire an alternative in effectuating 
the Court's Order. Interim Television Corporation was formed for the 


specific purpose of providing television service to the people of Shreve- 
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port, Louisiana and the surrounding area during the pendency of the pro- 
ceedings before the Commission, and it was clearly the intention of all 
parties to the Agreement filed with the Commission that Interim would 
operate said station until a final decision therein. Such operation by 
Interim would not be prejudicial to the rights of either Southland or 
Shreveport. 
WHEREFORE, the premises considered, without waiving any 
rights under the Court's Order of October 2, 1956, and in order to pro- 
vide continued service to Shreveport, Louisiana and its environs through 
KSLA-TV, Southland moves the Commission to delete and cancel the 
license heretofore issued to Shreveport on January 15, 1957, and to ter- 
minate the program test authority granted to Shreveport on J uly 13, 1956, 
and, pending final determination of the proceedings in this matter, to 
issue an order reinstating the authorization for Interim to operate KSLA- 
TV on Channel 12 in Shreveport, Louisiana. 
Respectfully submitted, 
SOUTHLAND TELEVISION COMPANY 


By /s/ W. Ervin James 
Its Attorney | 


March 29, 1957 


Hofheinz, Sears, James and Burns 
South Coast Building 
Houston 2, Texas 


R. Clyde Hargrove 
Texas Eastern Building 
Shreveport, Louisiana 


Of Counsel 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Chairman McConnaughey not participating; 
Commissioner Craven abstaining from voting. 
| 
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1. We have before us for consideration the order of the United 
States Court of Appeals for the District of Columbia Circuit, dated 
October 2, 1956, in Southland Television Co. v. FCC, No.13,021, where- 
in this proceeding was remanded to us with directions to reconsider it 
in light of the death of Don George, a principal in the successful appli- 
cant, Shreveport Television Company. This decision was appealed to 
the Supreme Court by Shreveport Television, and on February 25, 1957 
certiorari was denied. 

2. As an essential preliminary to any reconsideration of this 
matter, we must determine the status of the application of Radio Station 
KRMD. Proper appreciation of this problem requires some understanding 
of the background of this proceeding. On May 19,1955, after compara- 
tive hearing, we granted the application of Shreveport Television Com- 
pany and denied the mutually exclusive applications of Southland Tele- 
vision Company and Radio Station KRMD. On June 18,1955, Radio Station 
KRMD filed a Notice of Appeal to the U.S. Court of Appeals for the 
District of Columbia Circuit. On November 29,1955, this appeal was 
voluntarily dismissed. Thereafter, KRMD took no part in and exhibited 
no interest in the proceeding until, on January 21,1957, (after the afore- 
mentioned 
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remand by the said Court) it addressed a letter to the Commission where- 
in it states that it had not abandoned its application as asserted in the 
Shreveport Television petition for certiorari and that it was prepared to 
participate in such further proceedings as the Commission might hold 
pursuant to the Order of the Court of Appeals. The letter further states 
that on July 17, 1956 the partnership doing business as Radio Station 
KRMD filed an application for the assignment of the licenses of Stations 
KRMD and KRMD-FM to T.B. Sandford, as an individual, and as of 
that date the partnership believed that it no longer had any legal interest 
in the television application. 1/ Attached to the letter were notarized 


< 
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documents, signed by all the partners including Mr. Sandford, which 
reserved from the assignment of July 17, 1956 any interest in the tele- 
vision application. 2/ It was requested that the said letter and accompany- 
ing documents be associated with the Commission's files in connection 
with the KRMD television application. | | 

3. Shreveport Television and Southland elected to treat the 
letter of January 21,1957 as an attempt to amend the KRMD application 
and filed oppositions to it. On March 17, 1957, KRMD filed a reply to 
the Oppositions wherein it stated that its letter of January 21, 1957 was 
not a formal pleading but was merely advisory of its present attitude 
toward the comparative proceeding. | 

4. KRMD failed to prosecute its appeal. It stated in the letter 
of January 21,1957 that it believed, at the time of transfer of control 
of its radio properties, that it no longer had any legal interest in the 
television application. Clearly, at the time KRMD dismissed its appeal, 
it intended to abandon its television application. The subsequent de- 
cision of the Court of Appeals has revivified its interest, but a re- 
awakened interest does not serve as a substitute for legal status. We 
conclude that the KRMD application has been abandoned and that it is 


no longer a party to this proceeding. ! 


17 The transfer application (BAL 2391) was granted on August 29, 1956, 


effective September 17, 1956. 


2/ Apparently, this reservation was considered feemuany 4 in view of 
the language of Exhibit #5 of the transfer application which purported 
to be an assignment of "all of the right title and interest of the said 
Viola Lipe Dean Trust and all of the interest of the said Robert M. Dean 
in and to the partnership known as Radio Station KRMD, Shreveport, 
La., including all of its assets, tangible or intangible ...." 
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5. In determining the effect of Mr. George's death, as we are 


directed to do by the Court of Appeals, notice of such death is hereby 
taken as it was by the Court of Appeals. It is required that the Com- 


mission review its decision in light of the changed circumstances. 
| 
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6. No preference was awarded on the basis of program proposals, 
staffing plans, or studios, equipment and other facilities. Since Mr. 
George's absence does not affect these proposals, these conclusions 
remain unchanged. 

7. In our conclusions as to those criteria lending assurance to 
the probable effectuation of proposals and awareness of community needs, 
we were not persuaded by Southland's showing. The owners of the great 
majority of the stock were not to be integrated into the day-to-day 
management of the station. The record of the single stockholder (8.3% 
interest) with broadcast experience . and showing full time participation 
in day-to-day operations as general manager of the station, and of Mr. 
Kamin, part time participant as consultant, was not regarded as being 
impressive, particularly in view of the performance record of the local 
AM station with which they were associated. On the other hand, we 
concluded that there was substantial assurance present from these cri- 
teria in the proposal of Shreveport Television Company. We based our 
decision on the participation of the partmers in Shreveport Television in 
the day-to-day operation of their station and the quality of such inte- 
gration as reflected by those factors lending assurance of knowledge of 
the needs of the area to be served, with particular reference to Mr. 
Don George, and to the greater effectuation of Commission policy as to 
diversification of the ownership of media of mass communications to 
be.achieved by a grant of Shreveport's application. As between South- 
land and Shreveport Television, in the assurance as to effectuation of 
proposals and of a continuing operation sensitive to community needs, 
we concluded Southland to be substantially inferior. In the diversifi- 
cation factor, we found Southland and Shreveport in parity in the local 
concentration aspect due to the theatre interests of Mr. Don George. 
In the non-local aspects of this factor, Shreveport was preferred over 
Southland. 

8. Clearly, the death of Mr. George materially affected those 
portions of our decision. His long local residence and his worthwhile 
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record of local civic activity, coupled with his local motion picture 
experience and full time integration, indicated to us that his participation 
in the operation of the station added substantially to the assurance present 
in the proposal of Shreveport Television. We further concluded, however, 
that the record was also persuasive that the result of the participation 
of the three remaining partners along that line will not be inconsequential. 
We stated at paragraph 149 of our decision ''Lesser weight is accorded 
the proposed participation of the other three partners although, on the 
whole, the plans for these partners are encouraging." Our ultimate 
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findings in paragraph 147 of our decision set forth the qualifications of 


these partners from the standpoint of their residence, experience, civic 
activities, background and the extent of participation proposed by them. 
The assurance present in the proposal of Southland is also fully set 
forth in our decision at paragraphs 134-139. These matters will not 
here be repeated. Giving full consideration to the ultimate findings set 
forth in those paragraphs, it remains apparent that greater assurance 
is to be derived from the showing of Shreveport without regard to Mr. 
Don George than can be found in the proposal of Southland. This con- 
clusion stems as largely from the weaknesses of Southland, set forth 
therein, as from the strength of Shreveport as now constituted and con- 
sidered. While we do not conclude that Southland remains substantially 
inferior, as previously concluded, the death of Don George adds nothing 
to the assurance present in the Southland proposal, and its showing in 
these factors remains inferior to that still present in the showing of 
Shreveport. | 

9. The effect of Mr. George's death on the portion of our de- 
cision dealing with diversification must also be considered. ! The in- 
terests of Southland in media of mass communications is reflected in 
our ultimate findings in paragraphs 152 and 153 of our decision and will 
not be repeated. Mr. George was the only member of the Shreveport 
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Television partnership who had interests in any media of mass communi- 
cation. His death must consequently add to the preference accorded 
Shreveport in this factor which applicant we previously concluded on an 
over-all basis was entitled to a preference. As an applicant now com- 
pletely disassociated from such media, the preference is strengthened. 

10. In summary, our decision of May 19, 1955 was based on 
three primary areas of comparison: (1) the proposals advanced herein, 
wherein the parties were found to be equal; (2) assurances as to effectua- 
tion of program proposals and of a continuing operation in the public in- 
terest wherein Shreveport Television was awarded a substantial pre- 
ference over Southland; and (3) diversification of control of mass media 
of communication, wherein Shreveport Television was accorded a lesser 
preference over Southland. A reevaluation of the showing of the parties 
in these areas as affected by the death of Mr. George shows that: (1) no 
preference is to be found as regards the proposals advanced herein; 
(2) Shreveport Television retains its preference although in lesser de- 
gree as to probability of effectuation of program proposals and of a con- 
tinuing operation in the public interest; and (3) Shreveport Television 
retains its preference, now a strengthened one, on the diversification 
of control of mass media of communications. Thus, although the circum- 
stance of Don George's death alters the emphasis of our decision of 
May 19, 1955, the essential validity of that decision remains unimpaired. 


~ - [5624] 

11. On December 31,1956, Southland filed a petition for leave 
to amend its application to reflect a change in the termination date of 
the contract discussed in paragraph No.17 of our decision of May 19, 
1955. In view of our determination herein with respect to the compara- 
tive aspects of Southland's application, the matters raised in this petition 
are rendered moot, and the petition will therefore be dismissed. 

12. Finally, we consider the petitions filed by Southland on 
March 29, 1957, and Interim Television Corporation on May 27, 1957, 
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seeking to cancel the broadcast authority of Shreveport Television Com- 
pany and to reinstate the authorization of Interim Television Corporation. 
These petitions are based on the said October 2, 1956 Order of Court of 
Appeals. In consequence of the fact that, as hereinbefore set forth, our 
reconsideration has resulted in an affirmation of the grant to ‘Shreveport 
Television, these petitions are also rendered moot and will be dismissed. 

13. Accordingly, IT IS ORDERED, This 27th day of June, 1957 
that our grant of May 19, 1955 of the application of Shreveport, Television 
Company for a construction permit for a new commercial television 
broadcast station to operate on Channel 12 at Shreveport, Louisiana and 
denial of the application of Southland Television Company IS AFFIRMED; 
and that the petition to amend its application filed on December 31, 1956 
by Southland Television Company and the petitions filed on March 29, 
1957 and on May 27,1957 by Southland Television Company, and Interim 
Television Corporation respectively, ARE DISMISSED. : 


FEDERAL COMMUNICATIONS 
COMMISSION : 


/s/ Mary Jane Morris 
Secretary 


Released: July 1, 1957 
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R. 5629-5636. 


FCC Memorandum opinion and order denying 
petitions for reconsideration, released April 
25, 1958. 


Printed herein with a double set of numbers 
in proper numerical sequence under: 


R. 5582-5589. 


fe 
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UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


TELEVISION BROADCAST STATION LICENSE 
(Main Transmitter and Antenna) 


File No. BLST-462 
Call Letters KSLA-TV 
Official No. | 268" 


Subject to the provisions of the Communications Act of 1934, 
subsequent acts, and treaties, and all regulations heretofore or here- 
after made by this Commission, and further subject to conditions set 
forth in this licensé the Licensee Henry E. Linam, Ben Beckham, Jr. 
Carter Henderson and Mrs. Eugenia George Executrix of the Estate of 
Don George, Deceased, d/b as Shreveport Television Company. 
is hereby authorized to use and operate the radio transmitting apparatus 
hereinafter described for the purpose of broadcasting for the term be- 
ginning January 15,1957, and ending June 1, 1958. | 
The licensee shall use and operate said apparatus only in accordance 
with the following terms: 

1. Station location: State: Louisiana City: sanneisanl 


2. Transmitter location: State: Louisiana County: Caddo Parish 


City or Town: near Shreveport 
Street and Number: 15.7 miles NW of Shreve rt Post Office 
North Latitude: Degrees 32 Minutes: 40 Seconds: 28 


West Longitude: Degrees 93 Minutes: 56 Seconds: O1 


Main studid location: State: Louisiana oT Caddo Parish 
City or Town: Shreveport 
Street and number: Washington- Youree Hotel 


Transmitter: Visual eee 
Make and Type: RCA A TT-50AH RCA TT-+50AH . 
Rated power: 16.99 dbk (50 kw) peak 14.77 dbk (80 kw). 


Antenna: 


Make and Type: RCA TF-12AH,12-section Superturnstle, 
with a 70/30 ratio of power 
Horizontal field pattern: Omnidirectional Aistr bution between 


upper and lower halves. 
Antenna supporting structure: 1119-foot ed t wer 
Overall height above ground: 1195 feet. Includi obstruction 


light and any other attachment. 
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Obstruction marking specifications: In accordance with 
paragraphs 1, 3, 8,17 and 21 of FCC Form 715, attached. 


Operating assignment: 
Frequency: 204 - 210 Megacycles. (Channel No. 12) 


Visual Aural 
Carrier frequency 205.25 Mc 209. 75 Mc. 
Effective radiated 


power 25 dbk (316 kw) peak 22 dbk (158 kw). 


Transmitter output 

power 15.8 dbk (38. 4 kw)peak 12.8 dbk (19. 2 kw). 
Antenna height above average 

terrain 1210 feet 
Hours of operation - Unlimited. 


7. Conditional clause: Subject to compliance with Sec. 3. 640 of 
the Rules. 


The Commission reserves the right during said license period 


of terminating this license or making effective any changes or modifica- 
tion of this license which may be necessary to comply with any decision 
of the Commission rendered as a result of any hearing held under the 
rules of the Commission prior to the commencement of this license 
period or any decision rendered as a result of any such hearing which 
has been designated but not held, prior to the commencement of this 
license period. 

This license is issued on the licensee's representation that the 
statements contained in licensee's application are true and that the 
undertakings therein contained so far as they are consistent herewith, will 
be carried out in good faith. The licensee shall, during the term of this 
license, render such broadcasting service as will serve public interest, 
convenience, or necessity to the full extent of the privileges herein con- 
ferred. 

This license shall not vest in the licensee any right to operate 
the station nor any right in the use of the frequency designated in the 
license beyond the term hereof, nor in any other manner than authorized 
herein. Neither the license nor the right granted hereunder shall be as- 
signed or otherwise transferred in violation of the Communications Act 
of 1934, This license is subject to the right of use or control by the 
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Government of the United States conferred by section 606 of the Com- 
munications Act of 1934, : 
1/ This license consists of this page and page 2 
Dated this 15th day of January, 1957 


FEDERAL COMMUNICATIONS 
COMMISSION 


/s/ Mary Jane Morris | 
Secretary 
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File No. BLCT-462 
Date: 1-15-57 
Call Peeks Roki LY 


OBSTRUCTION MARKING 
ANTENNA TOWER(S) OR SUPPORTING STRUCTURE(S) 


It is to be expressly understood that the issuance of 
these specifications is in no way to be considered as pre- 
cluding additional or modified marking or lighting as may 
hereafter be required under the provisions of Section' 303(q) 
of the Communications Act of 1934, as amended. ! 


1. Antenna structures shall be painted throughout their height with 
alternate bands of aviation surface orange and white, terminating with 
aviation surface orange bands at both top and bottom. The width of the 
bands shall be approximately one-seventh the height of the structure, 


provided however, that the bands shall not be more than 40 feet nor 

less than 1-1/2 feet in width. All towers shall be cleaned or repainted 

as often as necessary to maintain good visibility. ! 

2. There shall be installed at the top of the tower at least two 100- 
or 111-watt lamps (#100 A21/TS or #111 A21/TS, respectively) enclosed 
in aviation red obstruction light globes. The two lights shall burn simul- 
taneously from sunset to sunrise and shall be positioned so as to insure 


unobstructed visibility of at least one of the lights from aircraft at any 
angle of approach. A light sensitive control device or an astronomic dial 
clock and time switch may be used to control the obstruction lighting in 
lieu of manual control. When a light sensitive device is used it should be 
adjusted so that the lights will be turned on at a north sky light intensity 
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level of about thirty-five foot candles and turned off at a north sky light 
intensity level of about fifty-eight foot candles. 
3. There shall be installed at the top of the structure one 300 m/m 
electric code beacon equipped with two 500- or 620-watt lamps (PS-40, 
Code Beacon type), both lamps to burn simultaneously, and equipped 
with aviation red color filters. Where a rod or other construction of not 
more than 20 feet in height and incapable of supporting this beacon is 
mounted on top of the structure and it is determined that this additional] 
construction does not permit unobstructed visibility of the code beacon 
from aircraft at any angle of approach, there shall be installed two such 
beacons positioned so as to insure unobstructed visibility of at least one 
of the beacons from aircraft at any angle of approach. The beacons shall 
be equipped with a flashing mechanism producing not more than 40 flashes 
per minute nor less than 12 flashes per minute with a period of darkness 
equal to one-half of the luminous period. 
4. At approximately one-half of the overall height of the tower one 
similar flashing 300 m/m electric code beacon shall be installed in such 
position within the tower proper that the structural members will not im- 
pair the visibility of this beacon from aircraft at.any angle of approach. 
In the event this beacon cannot be installed in a manner to insure un- 
obstructed visibility of it from aircraft at any angle of approach, there 
shall be installed two such beacons. Each beacon shall be mounted on _ 
the outside of diagonally opposite corners or opposite sides of the tower 
at the prescribed height. 
3. At approximately two-fifths of the over-all height of the tower 
one similar flashing 300 m/m electric code beacon shall be installed in 
such position within the tower proper that the structural members will 
not impair the visibility of this beacon from aircraft at any angle of 
approach. In the event this beacon cannot be installed in a manner to 
insure unobstructed visibility of it from aircraft at any angle of approach, 
there shall be installed two such beacons. Each beacon shall be mounted 
on the outside of diagonally opposite corners or opposite sides of the 
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tower at the prescribed height. | 
6. On levels at approximately two thirds and one third of the over- 
all height of the tower one similar flashing 300 m/m electric code beacon 
shall be installed in such position within the tower proper that the struc- 
tural members will not impair the visibility of this beacon from aircraft 
at any angle of apprmch. In the event these beacons cannot be installed 
in a manner to insure unobstructed visibility of it from aircraft at any 
angle of approach, there shall be installed two such beacons. | Each 
beacon shall be mounted on the outside of diagonally opposite corners or 
opposite sides of the tower at the prescribed height. : 
7. On levels at approximately four-sevenths and two-sevenths of the 
overall height of the tower one similar flashing 300 m/m electric code 
beacon shall be installed in such position within the tower proper that 
the structural members will not impair the visibility of this beacon from 
aircraft at any angle of approach. In the event these beacons cannot be 
installed in a manner to insure unobstructed visibility of the beacons 
from aircraft at any angle of approach, there shall be installed two such 
beacons, at each level. Each beacon shall be mounted on the outside of 
diagonally opposite corners or opposite sides of the tower at the pre- 
scribed height. 
8. On levels at approximately three-fourths, one-half a one-fourth 
of the over-all height of the tower one similar flashing 300 m/m electric 
code beacon shall be installed in such position within the tower proper 
that the structural members will not impair the visibility of this beacon 
from aircraft at any angle of approach. In the event these beacons can- 
not be installed in a manner to insure unobstructed visibility of the 
beacons from aircraft at any angle of approach, there shall be installed 
two such beacons, at each level. Each beacon shall be mounted on the 


outside of diagonally opposite corners or opposite sides of the tower at 
the prescribed height. 

9. On levels at approximately two-thirds, four-ninths and two-ninths 
of the overall height of the tower one similar flashing 300 m/m electric 
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code beacon shall be installed in such position within the tower proper 
that the structural members will not impair the visibility of this beacon 
from aircraft at any angle of approach. In the event these beacons cannot 
be installed in a manner to insure unobstructed visibility of the beacons 
from aircraft at any angle of approach, there shall be installed two such 
beacons at each level. Each beacon shall be mounted on the outside of 
diagonally opposite corners or opposite sides of the tower at the pre- 
scribed height. 
10. On levels at approximately four-fifths, three-fifths, two-fifths, 
and one-fifth of the over-all height of the tower one similar flashing 300 
m/m electric code beacon shall be installed in such position within the 
tower proper that the structural members will not impair the visibility 
of this beacon from aircraft at any angle of approach. In the event these 
beacons cannot be installed in a manner to insure unobstructed visibility 
of the beacons from aircraft at any angle of approach, there shall be in- 
stalied two such beacons at each level. Each beacon shall be mounted on 
the outside of diagonally opposite corners or opposite sides of the tower 
at the prescribed heights. 
ks At the approximate mid point of the overall height of the tower 
there shall be installed at least two 100- or 111-watt lamps (#100 A21/ 
TS or #111 A21/TS, respectively) enclosed in aviation red obstruction 
light globes. Each light shall be mounted so as to insure unobstructed 
visibility of at least one light at each level from aircraft at any angle of 
approach. 
12. On levels at approximately two-thirds and one-third of the over- 
all height of the tower, there shall be installed at least two 100- or 111- 
watt lamps (#100 A21/TS or #111 A21/TS, respectively) enclosed in 
aviation red obstruction light globes. Each light shall be mounted so as 
to insure unobstructed visibility of at least one light at each level from 
aircraft at any angle of approach. 
13. On levels at approximately three-fourths and one-fourth of the 
over-all height of the tower, at least one 100- or 111-watt lamp (#100 
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A21/TS or #111 A21/TS, respectively) enclosed in an aviation red ob- 
struction light globe shall be installed on each outside corner of the 
tower at each level. 
14. On levels at approximately four-fifths, three-fifths ” one-fifth 
of the over-all height of the tower, at least one 100- or 111-watt lamp 
(#100 A21/TS or #111 A21/TS, respectively) enclosed in an aviation red 
obstruction light globe shall be installed on each outside corner of the 


tower at each level. : } 
15. On levels at approximately five-sixths, one-half and one-sixth 
of the over-all height of the tower, at least one 100- or 111-watt lamp j 


(#100 A21/TS or #111 A21./TS, respectively) enclosed in an aviation red 
obstruction light globe shall be installed on each outside corner of the 
tower at each level. 

16. On levels at approximately six-sevenths, five-sevenths, three- 
sevenths and one-seventh of the over-all height of the tower at least one 
100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) en- 
closed in an aviation red obstruction light globe shall be installed on 
each outside corner of the structure. : 

17. On levels at approximately seven-eighths, five eighth, three- 
eighths, and one-eighth of the over-all height of the tower, at least one 
100- or 111-watt lamp (#100 A21./TS or #111 A21/TS, respectively) en- 
closed in an aviation red obstruction light globe shall be installed on 
each outside corner of the structure. : 

18. On levels at approximately eight-ninths, seven-ninths, five-ninths, 
one-third and one-ninth of the over-all height of the tower, at least one 
100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) en- 
closed in an aviation red obstruction light globe shall be installed on each 
outside corner of the tower at each level. ; 

19. On levels at approximately nine-tenths, oe a one-half, 
three-tenths, and one-tenth of the over-all height of the tower, at least 
one 100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) 
enclosed in an aviation red obstruction light globe shall be installed on 
each outside corner of the tower at each level. 








[5631 ] 

54 
20. All lighting shall be exhibited from sunset to sunrise unless other- 
wise specified. 
21, All lights shall burn continuously or shall be controlled by a 
light sensitive device adjusted so that the lights will be turned on ata 
north sky light intensity level of about 35 foot candles and turned off at 
a north sky light intensity level of about 58 foot candles. 
22. During construction of an antenna structure, for which obstruc- 
tion lighting is required, at least two 100 - or 111-watt lamps (#100 A21/ 
TS or #111 A21/TS, respectively) enclosed in aviation red obstruction 
light globes, shall be installed at the uppermost point of the structure. 
In addition, as the height of the structure exceeds each level at which 
permanent obstruction lights will be required, two similar lights shall 
be installed at each such level. These temporary warning lights shall 
be displayed nightly from sunset to sunrise until the permanent obstruc- 
tion lights have been installed and placed in operation, and shall be posi- 
tioned so asto insure unobstructed visibility of at least one of the lights 
at any angle of approach. In lieu of the above temporary warning lights, 
the permanent obstruction lighting fixtures may be installed and opera- 
ted at each required level as each such level is exceeded in height during 


construction. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Commission in granting a regular license 
to Intervenor on January 15, 1957: 
(a) Acted in violation of this Court’s Order of October 2, 


1956 vacating and setting aside the original grant of 
construction permit to Intervenor; 


(b) Acted in violation of Appellant’s rights to recon- 
sideration or rehearing of the decision vacated by the 
Court; 


(c) Acted in violation of Sections 309 and 319 of the 
Communications Act of 1934, as amended; 


(d) Acted in violation of its established procedures. 


2. Whether the Commission’s failure to reopen the rec- 
ord to receive additional evidence, including evidence re- 
garding changed plans and structure of Intervenor, in the 
light of the death of Don George — 


(a) bes in violation of this Court’s Order of October 2, 
1956; 


(b) Was in violation of Appellant’s right to a full and 
fair hearing; 

(c) Was arbitrary and capricious in view of the admitted 
fact that “greatest weight” had been attached to the 
presence of Don George in the Commission’s origi 
decision preferring Intervenor over Appellant. 

3. Whether the Commission acted arbitrarily and capri- 
ciously in refusing to award a preference to Appellant on the 
factor of staffing, in the light of the death of Don George, 
having found in its Decision of May 19, 1955 that with Don 
George acting as General Manager of Intervenor no prefer- 
ence could be awarded on that factor and that Appellant 
and Intervenor were equal. 


4, Whether the evidence supports the Commission’s 
other findings awarding preferences to Intervenor and deny- 
ing preferences to Appellant. 





5. Whether the Commission acted unlawfully in making 
findings, with respect to Intervenor’s financial qualifications 
and the general qualifications of Don George’s widow, upon 
matters which were admittedly not of record. 


6. Whether the Commission was arbitrary and caprici- 
ous in refusing to reinstate the operating authority of 
Interim Television Corporation and permit the operation 
of KSLA-TV by Interim pending final determination of the 
proceedings on remand, and whether such refusal was 
prejudicial to the rights of Southland. 


Points Presented in Case No. 13,021 
Repeated Herein 


1. Whether the Commission’s findings and conclusions 
to the following effect were arbitrary, capricious and an 
abuse of discretion: 


(a) That the “significance to be attached to Mr. Pace’s 
participation as general manager . . . must be deter- 
mined by the record of KCIJ, Shreveport” ; 


{b) That Southland should be penalized, with respect to 
probable effectuation of its program proposals, be- 
cause of a so-called “breach of promised program- 
ming” by radio station KCIJ. 


2. Whether the Commission was arbitrary and caprici- 
ous and failed to base its findings and conclusions upon 
substantial evidence of record, and disregarded substantial 
evidence in the basie findings made by it, and by its Ex- 
aminer, in concluding that Shreveport Television was to 
be preferred upon the question of diversification. 
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BRIEF FOR APPELLANT 
SOUTHLAND TELEVISION COMPANY 


IN THE 
United States Court of Appeals 


For THE DistRict or CoLUMBIA Cracurr 


No. 14,487 


Sovurnuanp Texevision Company, Appellant, 
Vv. 


FeperaL Communications Commission, Appellee, 
Sareveport TELEvision Company, Intervenor. 


Appeal from Decisions and Orders of the 
Federal Communications Commission 


BRIEF FOR APPELLANT 
SOUTHLAND TELEVISION COMPANY 


JURISDICTIONAL STATEMENT 


This is an appeal by Southland Television Company, 
taken pursuant to Section 402(b) (1) of the Communications 
Act of 1934, as amended, (66 Stat. 718, 47 U.S.C. Sec. 
402(b)), from (1) a Memorandum Opinion and Order of 
the Federal Communications Commission, released July 1, 
1957, wherein the Commission affirmed its Decision and 
Order of May 19, 1955, by which the application of Don 
George, Henry E. Linam, Ben Beckham, Jr., and William 
Carter Henderson, a partnership doing business as Shreve- 
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port Television Company for a construction permit for a 
new television broadcast station at Shreveport, Louisiana, 
was granted and that of two other competing applicants, 
Southland Television Company, and T. B. Lanford, et al, 
dba Radio Station KRMD were denied,’ and (2) from a 
Memorandum Opinion and Order of the Commission, re- 
leased April 25, 1958, denying the Petition for Reconsidera- 
tion and Rehearing of Southland filed with the Commission 
on July 31, 1958. Notice of appeal was filed with this Court 
within the time required by law. 


STATEMENT OF THE CASE 


This is the second appeal to this Court by Southland in 
a proceeding which originally involved the mutually exclu- 
sive applications of Southland, Shreveport Television and 
KRMD, each seeking a construction permit for a new tele- 
vision station on Channel 12 in Shreveport, Louisiana.’ 
During the pendency of the former appeal, No. 13,021, one 
of the principals of Shreveport Television, Don George, 
died on June 6, 1956. Suggestion of death was filed by 
Intervenor Shreveport Television and Appellant Southland 
promptly filed a “Motion to Remand”. Southland’s motion 
was vigorously opposed by the Commission and Shreveport 
Television. Argument was heard by the Court on South- 
land’s motion and on October 2, 1956 the Court entered an 
Order remanding the case to the Commission with directions 
to reconsider its grant to Shreveport Television in the light 
of the death of Don George, a 43% partner and proposed 
day-to-day manager of Shreveport Television. In prefer- 
ring Shreveport Television over Southland, the Commis- 
sion had stated in its decision of May 19, 1955 that it at- 
tached “greatest weight” to the presence of Don George. 
The present appeal of Southland arises out of the failure 


1 The parties wil as follows: Southland Television Company, 
“Southland”; the Federal Communications Commission, Ap- 


2 No appeal 
orders of 
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of the Commission to give effect to this Court’s Order of 
October 2, 1956.5 

Based upon its examinations of the applications, and 
prior to the hearing, the Commission made findings that 
Southland and Shreveport Television were legally, finan- 
cially and technically qualified to construct, own and oper- 
ate the television stations respectively proposed. The pur- 
pose of the hearing was to determine on a comparative 
basis which of the applicants would best serve the public 
interest, convenience and necessity in the light of the record 
made with respect to significant differences between them 
in certain broad areas of inquiry.‘ 

The Examiner’s Initial Decision of June 7, 1954 favored 
a grant to Shreveport Television, and in its Decision of 
May 19, 1955, the Commission adopted the ultimate con- 
clusion of the Initial Decision that Shreveport Television 
was to be preferred over Southland. The Commission found 
on a comparative consideration of Southland and Shreve- 
port Television that neither was entitled to a preference on 
(1) program proposals, (2) staffing proposals, (3) the 
proposals for studios, equipment and other facilities, and 
(4) cooperation by community organizations (JA 183).° 
The Commission accorded a slight preference to Shreveport 
Television on the factor of “diversification and concentra- 
tion in the ownership and control of media of mass com- 
munication” (JA 194-195). The Commission was of the 
view that the ownership by three 8.3% stockholders in 
Southland of a 100% interest in a daytime only AM station, 


3 The former appeal, No. 13,021, was not reached on the merits. 
«The significant differences between the applicants were to be determined 
with particular reference 
(a) The 
its 


granted per- 
ted in case No. 13,021 
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which was one of seven AM and three FM stations in 
Shreveport, was balanced by the ownership by Don George, 
the 43% partner and proposed day-to-day manager of 
Shreveport Television, of 4 of 19 theatres in the community 
(JA 192). The Commission refused to attach any sig- 
nificance to a working agreement between Shreveport Tele- 
vision and The Shreveport Journal, one of two daily news- 
papers in Shreveport, in its consideration of the diversifi- 
cation factor (JA 179-180, 193). With regard to holdings 
outside the Shreveport area, the fact that the three 8.3% 
stockholders of Southland were permittees of a UHF tele- 
vision construction permit in New Orleans, Louisiana, and 
owners of a 69% interest in WMRY (AM) a daytime only 
station in New Orleans, was believed by the Commission to 
tip the scales in favor of Shreveport Television on the 
diversification factor (JA 193-194). 

After various recitals of its reasons for preferring 
Shreveport Television over Southland on the factor of 
“probable effectuation of program proposals”, the Commis- 
sion summed up its conclusions in this fashion: 


“Based upon all of the foregoing, we conclude that 
substantial assurance exists that Shreveport Televi- 
sion’s program commitments will be effectuated and the 
community needs met. In arriving at the foregoing 
determination, we attach greatest weight to the fact 
that a 43% partner (Don George) with a good record 
of local residence and civic activity will have full charge 
of the day-to-day operations of the station” (emphasis 
added, JA 4322). 


As evidence of the little regard held for the remaining 
partners of Shreveport Television, the Commission added: 


“Lesser weight is accorded the proposed participa- 
tion of the other three partners, although, on the 
whole, the plans for these partners are encouraging”. 
(Emphasis added, JA 4322.) 


The Commission’s decision awarding a grant to Shreve- 
port Television was based solely upon the slight preference 
of diversification and “probable effectuation of program 
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proposals”, and on the latter factor it relied almost en- 
tirely upon the presence and participation of Don George. 
The Commission concluded that on no other factor was 
Shreveport Television entitled to preferment: 


“In no other area have we been able to discern sig- 
nificant difference among the applicants (JA 195). 


It was because the Commission had attached “greatest 
weight” to the presence and participation of Mr. Don 
George in making its grant to Shreveport Television that 
this Court, on October 2, 1956, granted Southland’s motion 
in Case No. 13,021 to remand for further proceedings before 
the Commission, vacated the decision of May 19, 1955, and 
ordered the Commission “to reconsider its decision in the 
light of the circumstance that, by reason of the death of 
Mr. Don George, the fact to which the Commission attached 
greatest weight no longer exists” (R. 5598).° 


Proceedings Before the Commission on Remand 


Notwithstanding this Court’s Order of October 2, 1956, 
which vacated and set aside the Commission’s Decision of 
May 19, 1955 awarding a construction permit to Shreve- 
port Television, and prior to any reconsideration of such 
Decision as ordered by the Court, the Commission on Jan- 
uary 15,1957, granted a license on a regular basis to Shreve- 
wort Television (R. 5630-5631). In granting such regular 
license to Shreveport the Commission, presumably, made 
the necessary affirmative finding required by Section 309 
of the Communications Act of 1934, as amended, that public 
interest, convenience and necessity would be served there- 
by. The Commission thus re-affirmed and made final the 
grant to Shreveport Television prior to any show of com- 
pliance with this Court’s mandate to reconsider its Decision 
of May 19, 1955. 

Appellant Southland filed with the Commission a petition 
to delete and cancel the license of Shreveport Television 
and terminate its program test authority, and to reinstate 


6 Unlike Fleming v. FCC, 225 F. 2d 523, this Court in No. 13,021 vacated the 
Commission’s decision which awarded a grant to Shreveport Television. 
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the authorization to Interim Television Corporation for 
the operation of the station during the remand proceed- 
ings’? (R. 5599-5607). Southland contended that the grant 
of license to Shreveport Television was not only in viola- 
tion of the Court’s Order of October 2, 1956, but was con- 
trary to its own established procedures; that the temporary 
operating authorizations and program test authority there- 
tofore granted to Shreveport Television had been specifi- 
eally conditioned and made subject to any action which the 
Commission might be required to take as a result of the 
decisions or orders of this Court in Southland Television 
Company v. FCC, No. 13,021, and that continued operation 
of the station by Shreveport Television during pendency of 
further proceedings would be highly prejudicial to South- 
land. 

On July 1, 1957 the Commission released its Memorandum 
Opinion and Order affirming its grant to Shreveport Tele- 
vision and its denial of Southland’s application. The peti- 
tion of Southland to delete the license and cancel the broad- 
east authority of Shreveport Television and reinstate the 
operating authority of Interim Television was dismissed.® 

The Commission also dismissed the petition of Interim 
Television Corporation for reinstatement of its operating 
authority for operation of the station pending the remand- 
ing proceedings. No mention is anywhere made in the Com- 
mission’s Memorandum Opinion and Order of July 1, 1957 
that it had already granted a regular license to Shreveport 
Television on January 15, 1957 (R. 5620-5624). 


Staffing 
While the Commission had originally found Southland 
and Shreveport Television to be equal on the factor of 


7Interim Television Corporation was formed by the three applicants for 


el 12 in Shreveport and awarded a construction ee for constuction 
and operation of the station until final grant to one o three applicants, 
in order to bring early television service to Shreveport, Louisiana (R, 5588). 
8 The Commission similarly dismissed as moot a petition by 
leave. to amend its application to extend the termination date of a Stock 
Purchase and Loan Agreement between its principals from December 31, 
1956 to December 31, 1958, a pro forma extension made necessary by the 
lapse of time in appealing the Commission's decision and awaiting Com- 
mission’s action on this Court’s r order. 
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staffing with Don George proposed as the General Manager 
of Shreveport Television (JA. 140-141, 161, 182), on remand 
the Commission was still of the view that Shreveport Tele- 
vision, without Don George, was equal to Southland in the 
matter of staffing (R. 5622). 

Diversification 

The Commission refused to reopen the record to receive 
additional evidence as to the meaning of Don George’s 
death as it relates to this proceeding. After noting the 
death of Don George, the Commission set forth its reasons 
why Shreveport was still to be preferred over Southland 
in the areas of diversification and probable effectuation of 
program proposals, despite the loss of Don George, the 
43% partner and proposed day-to-day manager to whom 
the Commission had originally attached “greatest weight” 
in making the award to Shreveport Television (R. 5622- 
5623). 

The Commission held that the slight preference orig- 
inally accorded Shreveport Television on the factor of 
diversification had actually been strengthened by reason of 
Don George’s death, on the ground that Shreveport Tele- 
vision was “... now completely disassociated from” the 
theatres owned by Don George (R. 5623). While the Com- 
mission was aware that Don George’s 43% interest in 
Shreveport Television passed to his widow and Executrix, 
Mrs. Eugenia George, no inquiry was made by the Com- 
mission as to what disposition was made of the Don George 
theatres. The record in this proceeding was not reopened 
to determine whether Mrs. George, in succeeding to the 
43% interest of Don George in Shreveport Television may 
also have become the new General Manager, inasmuch as 
she thereafter held the largest interest in the licensee. 

Whatever the qualifications of Mrs. Eugenia George to 
hold 43% interest in a television licensee, the Commission 
did not believe the matter to be of sufficient significance to 
warrant a reopening of the record. For aught that appears, 
Mrs. Eugenia George may be an alien and thereby disquali- 
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fied from holding a 43% interest in a television station 
license under the provisions of Section 310 of the Com- 
munications Act of 1934, as amended. In any event, this 
record is still bare with regard to such matters (R. 5587- 
5588). 


Southland’s Petition For Reconsideration 
and Rehearing 


On July 31, 1957, Southland filed its “Petition for Recon- 
sideration and Rehearing” attacking the Commission’s 
Memorandum Opinion and Order of July 1, 1957, contend- 
ing that the Commission’s action of January 15, 1957 in 
granting a regular license to Shreveport Television was 
in violation of this Court’s Order of October 2, 1956 and 
contrary to its own established procedures; that such action 
of January 15, 1957 was in violation of Section 319 of the 
Communications Act of 1934, as amended, which prohibits 
the issuance of a license in the absence of an outstanding 
construction permit, Shreveport Television’s construction 
permit having been vacated and set aside by this Court’s 
Order of October 2, 1958; that there was no showing in this 
record that Shreveport Television was divorced from the 
theatres of Don George, entitling it to a strengthened pref- 
erence on diversification; that having found Shreveport 
Television and Southland equal on the staffing factor with 
Don George proposed as General Manager of Shreveport 
Television, in the absence of Don George it must follow 
that Southland was entitled to preferment on staffing; that 
without Don George, who was to contribute 43% of the 
capital, the Commission could no longer make the finding 
that Shreveport Television was financially qualified; that 
the Commission’s failure to accord Southland its procedural 
rights was in violation of Section 409 (b) of the Communi- 
cations Act, the Commission’s Rules and Regulations, and 
Section 8(b) of the Administrative Procedure Act. 

In its Memorandum Opinion and Order of April 25, 1958, 
the Commission sought to buttress its contention that 
Shreveport Television was financially qualified, despite the 
death of Don George, by referring to matters outside this 
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record. The Commission stated that its “... records indi- 
cate that the station authorized by the grant of May 20, 
1955, was completed on November 24, 1955, and has oper- 
ated continuously from that date. In that Shreveport Tele- 
vision promptly constructed its station and has operated 
it for a period of more than two years, we can see no rea- 
sonable basis for questioning its financial qualifications to 
do that which has been done” (R. 5587). The Commission 
records referred to are not a part of the record in this pro- 
ceeding and Southland has been given no opportunity to 
cross-examine, offer rebuttal and have oral argument, pur- 
suant to Section 7(d) of the Administrative Procedure Act, 
upon any such noticed facts on which the Commission in- 
tended to rely. Moreover, it appears that the Commission 
itself is confused as to just who did first construct and 
operate the television station. On the next page of the 
Memorandum Opinion and Order of April 25, 1958, the 
following appears: 


“This facility was originally constructed under a 
grant in September of 1953 to Interim Television Cor- 


poration, a corporation established by the three appli- 
cants to construct and operate the station pending the 
Commission’s selection between them. Between the 
time it received its grant and November of 1955 when 
it surrendered its permit, Interim operated the facility” 
(R. 5588). 


With regard to the matter of staffing, the Commission 
contended that while it had found that Don George would 
be the General Manager of Shreveport Television, such 
finding was given no weight in arriving at its conclusion 
that Southland and Shreveport Television were equal in the 
category of staffing (R. 5587). 

With respect to the Don George theatres, the Commis- 
sion admitted that it had no information as to what dis- 
position was made of them, and abandoned its contention 
that Shreveport Television was entitled to a strengthened 
preference on diversification (R. 5588). 
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Effectuation of Program Proposals 


In its Memorandum Opinions and Orders of July 1, 1957 
and April 25, 1958, the Commission is still of the view that 
Shreveport Television gives greater assurance of probable 
effectuation of program proposals than does Southland. 
Originally, in its Decision of May 19, 1955, after reviewing 
all the elements which led to awarding a preference to 
Shreveport Television on this factor, the Commission 
stated that “...we attach greatest weight to the fact that 
a 43% partner with a good record of local residence and 
civic activity will have full charge of the day-to-day opera- 
tions of the station” (JA. 191). The Commission had like- 
wise been impressed with (1) public services performed 
through the operations of his theatres in the vicinity, and 
(2) production of local newsreels and film features of the 
Shreveport area (JA. 141, 190). The Commission had at- 
tached little importance to the three remaining “lesser 
weight” partners of Shreveport Television, Ben Beckham, 
Jr., Henry E. Linam and William Carter Henderson. 


In the Memorandum Opinion and Order of July 1, 1957, 
the Commission stated that in preferring Shreveport Tele- 
vision it based its decision on the day-to-day participation 
of the partners in that group “... and the quality of such 
integration as reflected by those factors lending assurance 
of knowledge of the needs of the area to be served, with 
particular reference to Mr. Don George...” (R. 5622). 
The Commission was of the view that without Don George, 
the residence, experience, civic activities, background and 
extent of participation proposed by the remaining three 
partners provided greater assurance than the proposals of 
Southland (R. 5623). In the Memorandum Opinion and 
Order of April 25, 1958, the Commission concedes that Don 
George’s death “weakened” the Shreveport Television pro- 
posal in the area of probable effectuation of program pro- 
posals and awareness of community needs (R. 5586), but 
contends that while the preference to Shreveport Television 
is “lessened” it still exists (R. 5587). 
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The Commission stated that its continued preference of 
Shreveport Television “... stems as much from the weak- 
ness of Southland as from the strength of Shreveport Tele- 
vision” (R. 5587). In its original decision of May 19, 1955, 
the Commission drew adverse inferences against Southland 
by reason of the fact that a radio station, KCIJ, owned by a 
small minority of Southland’s stockholders, had, what the 
Commission contended was a poor record of performance of 
“promised programming”, and that the significance to be 
attached to the participation of Southland’s proposed gen- 
eral manager, John H. Pace, “must be determined by the 
record of KCIJ, Shreveport” (JA 185). 


Section 319 Question 


In disposing of the Section 319 question raised by South- 
land, the Commission stated that this provision of the Com- 
munications Act has to do with instances of unauthorized 
construction of stations without permits; that Shreveport 
Television “... assumed operation under a permit validly 
issued”; and since there was no unauthorized construction, 


Section 319 has no application (R. 5588). The Commission 
failed to discuss the subsection (c) aspect of the Section 319 
question. 


Question of Procedural Errors 


Responding to Southland’s contentions that the Com- 
mission’s method of handling the remand of this Court de- 
prived Southland of procedural due process, the Commis- 
sion countered that there was nothing in this Court’s Order 
of October 2, 1956 which could be construed as authorizing 
the Commission to reopen the record; that in the absence 
of such instructions, the Commission was required by Sec- 
tion 402(h) of the Communications Act of 1934, as amended, 
to carry out the judgment of the Court on the basis of the 
record on which the appeal was heard. The Commission 
failed to take account of the fact that Case No. 13,021 was 
never heard on the merits. 





12 


Southland’s Petition to Reinstate Interim 
Television Corporation 


Southland’s petition to cancel the license of Shreveport 
Television and reinstate the operating authority of Interim 
Television Company which had been renewed in its “Peti- 
tion for Reconsideration and Rehearing” was denied for the 
reason, inter alia, that there was “...no request by that 
entity before us for such action...” (R. 5588-5589). The 
petition of Interim requesting such authority had, of course, 
already been dismissed by the Commission in its Memoran- 
dum Opinion and Order of July 1, 1957 (BR. 5624). 


STATUTES INVOLVED 


The relevant portions of statutes are set forth in the 
appendix to this Brief. 


STATEMENT OF POINTS 


I. The Commission’s action of January 15, 1957, in 
granting a license to Shreveport Television on a regular 
basis, was — 


(a) in direct violation of this Court’s Order of October 
2, 1956 which vacated and set aside the Commission’s 
Decision of May 19, 1955 which granted a construc- 
tion permit to Shreveport Television and ordered re- 
consideration thereof 


(b) contrary to the Commission’s own established pro- 
cedures 


(c) in violation of Sections 309 and 319 of the Communi- 
cations Act of 1934, as amended, and 


(d) a violation of Appellant’s rights to reconsideration or 
rehearing of the decision vacated by this Court. 


II. The Commission’s failure to reopen the record to 
receive additional evidence, including evidence regarding 
the changed plans and structure of Shreveport Television, 
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in the light of the death of Don George, was arbitrary and 
capricious in view of the admitted fact that “greatest 
weight” had been attached to the presence of Don George 
in the Commission’s original decision preferring Intervenor 
over Appellant. 


III. In comparing the applicants on the factor of “di- 
versification and concentration in the ownership and con- 
trol of media of mass communication”, the Commission was 
arbitrary, capricious and abused its discretion in failing to 
attach any significance to the working agreement between 
Shreveport Television and the Shreveport Journal, one of 
the two daily newspapers in Shreveport, Louisiana. 


IV. The Commission’s findings and conclusions to the 
following effect were arbitrary, capricious, and not sup- 
ported by substantial evidence: 


(a) That the significance to be attached to Mr. Pace’s 
participation as general manager (of Southland) 


... must be determined by the record of KCIJ, 
Shreveport”; 


(b) That Southland should be penalized, with respect to 
probable effectuation of its program proposals, be- 
cause of a so-called “breach of promised program- 
ming” by radio station KCIJ. 


V. The Commission was arbitrary and capricious in re- 
fusing to award a preference to Southland on the factor of 
staffing, in the light of the death of Don George, having 
found in its Decision of May 19, 1955 that with Don George 
acting as General Manager of Shreveport Television no 
preference could be awarded on that factor and that South- 
land and Shreveport Television were equal. 


VI. The Commission acted unlawfully in making find- 
ings, with respect to Intervenor’s financial qualifications, 
upon matters which were admittedly not of record. 
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SUMMARY OF ARGUMENT 


During the pendency of the former appeal in this case 
(No. 13,021), Mr. Don George, a 43% partner and proposed 
day-to-day General Manager of Intervenor Shreveport 
Television, died. This Court, by its Order of October 2, 
1956, vacated the Commission’s Decision of May 19, 1955 
which granted construction permit to Shreveport Television 
and denied that of Southland, remanded the Case and 
ordered the Commission to reconsider its decision “.. . 
in the light of the circumstances that, by reason of the death 
of Mr. Don George, the fact to which the Commission 
attached greatest weight no longer exists”. 


On January 15, 1957, prior to any reconsideration of its 
Decision of May 19, 1955, the Commission granted a license 
to Shreveport Television on a regular basis. The Commis- 
sion’s action was not only in violation of this Court’s Order 
of October 2, 1956, but was contrary to its own established 
procedures. In granting temporary authorizations to 
Shreveport Television, including program test authority, 
the Commission had specifically made such grants subject 
to whatever action the Commission might be required to 
take as a result of this Court’s action on Southland’s appeal 
in No. 13,021. 


Section 309 of the Communications Act of 1934, as 
amended, requires the Commission, in granting a license, 
to find affirmatively that public interest, convenience and 
necessity would be served thereby. The Commission’s action 
of January 15, 1957 was in flagrant disregard of both this 
Court’s Order and the conditions it had imposed. 


The Commission refused to cancel and delete the license 
of Shreveport Television and to reinstate the authorization 
of Interim Television Corporation, the company formed by 
the three competing applicants to construct and initially 
operate the television station on Channel 12 in Shreveport, 
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Louisiana. The Commission likewise refused to reopen the 
record to receive evidence of the changed structure of 
Shreveport Television and other circumstances which were 
brought about by the death of Don George. Having com- 
pleted the administrative process on January 15, 1957 by 
granting a regular license to Shreveport Television, the 
Commission then proceeded to “reconsider” its Decision of 
May 19, 1955. 


The Commission in its Memorandum Opinion and Order 
of July 1, 1957, after noting the death of Don George, re- 
affirmed its Decision of May 19, 1955, an action heralded by 
the granting of the license to Shreveport Television on 
January 15, 1957. 


On July 31, 1957, Southland filed its “Petition for Re- 
consideration and Rehearing”, contending that the Commis- 
sion’s action of January 15, 1957 was a violation of this 
Court’s Order of October 2, 1956, and its own established 
procedures as well as Section 319 of the Act. Southland also 
pointed out that there was no showing in this record that 


Shreveport Television was divorced from the theatres of 
Don George, a matter affecting the factor of diversification ; 
that Southland was entitled to a preference on staffing by 
reason of the death of Don George, the parties having been 
found equal on that factor in the original decision; that 
Shreveport Television was no longer financially qualified, 
and that the Commission’s failure to accord Southland its 
procedural rights was in violation of Section 409(b) of the 
Act, the Commission’s Rules and Regulations, and Section 
8(b) of the Administrative Procedure Act. 


On April 25, 1958, the Commission handed down its 
Memorandum Opinion and Order denying Southland’s peti- 
tion for reconsideration, and sought to buttress its holding 
that Shreveport Television was still financially qualified 
by referring to matters outside the record, in violation of 
Section 7(d) of the Administrative Procedure Act. South- 
land’s Petition was in all respects denied. 
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ARGUMENT 
I 


The Commission’s action of January 15, 1957, in granting 
a license to Shreveport Television on a regular basis, was — 


(a) in direct violation of this Court’s Order of October 
2, 1956 which vacated and set aside the Commission’s 
Decision of May 19, 1955 which granted a construc- 
tion permit to Shreveport Television and ordered 
reconsideration thereof 


(b) contrary to the Commission’s own established pro- 
cedures 


(c) in violation of Sections 309 and 319 of the Communi- 
cations Act of 1934, as amended, an 

(d) a violation of Appellant’s rights to reconsideration 
or rehearing of the decision vacated by this Court. 


During the pendency of the appeal in No. 13,021 from the 
Commission’s Decision and Order of May 19, 1955 which 
granted the application of Shreveport Television for Chan- 
nel 12 in Shreveport, Louisiana, and denied the application 
of Southland, the principal partner of Shreveport Tele- 
vision died. Suggestion of death was filed by Shreveport 
Television and Motion to Remand was filed by Southland. 
The deceased, Mr. Don George, held the largest interest 
(43%) in the partnership composed of four individuals, 
and was the proposed day-to-day manager of Shreveport 
Television. 

In preferring Shreveport Television over Southland on 
the factor of “probable effectuation of program proposals”, 
the Commission concluded: 


“Based upon all of the foregoing, we conclude that 
substantial assurance exists that Shreveport Tele- 
vision’s program commitments will be effectuated and 
the community needs met. In arriving at the fore- 
going determination, we attach greatest weight to the 

‘act that a 43% partner (Don George) with a good 
record of local residence and civic activity will have 
full charge of the day-to-day operations of the station”. 
(Emphasis added.) (JA 191). 


Southland’s Motion to Remand was vigorously opposed by 
the Commission and Shreveport Television. However, this 





17 


Court entered an Order on October 2, 1956 vacating the 
Commission’s Decision of May 19, 1955, and remanding 
the case to the Commission “with directions to reconsider 
its decision in the light of the circumstances that, by reason 
of death of Mr. Don George, the fact to which the Com- 
mission attached greatest weight no longer exists” (R. 
5598). 

The Court’s mandate was twice delayed at the request of 
the Commission upon the ground that it was considering 
applying to the Supreme Court for a writ of certiorari. 
However, the Solicitor General of the United States refused 
to join with the Commission in its efforts to overturn the 
Court’s Order and the Commission subsequently abandoned 
its plan to appeal. On December 28, 1956, Intervenor Shreve- 
port Television filed its Petition for Writ of Certiorari with 
the Supreme Court which was denied on February 25, 1957. 
Shreveport Television Company v. FCC and Southland 
Television Company, No. 658, 352 U.S. 1014, 77 S. Ct. 560. 

In granting and extending temporary operating authori- 
zations to Shreveport Television for the operation of a tele- 
vision station on Channel 12, the Commission had imposed 
the condition that such authorizations would be made sub- 
ject to whatever action the Commission might be required 
to take as a result of Southland’s appeal in No. 13,021. For 
example, on January 13, 1956, extension of temportary 
operating authority was granted to Shreveport Television 
for the operation of KSLA-TV on Channel 12, “... subject 
to the condition that the grant of this authorization is 
without prejudice to any action which the Commission may 
be required to take, if any, as a result of a final decision 
in the case of Southland Television Company v. FCC No. 
13021”. On July 13, 1956, the Commission acknowledged 
receipt of Shreveport Television’s application for license 
and request for program test authority upon the specific 
condition that it was subject to whatever action the Com- 
mission might be required to take by the action of this 
Court in Southland’s appeal in No. 13021° (BR. 5464). 


9 Section 1.64 (formerly 1.383) of the Commission’s Rules P plebiness for con- 

ditional ts, a practice sanctioned by this Court in Beawmont Broad- 

orp. v. FCC, 202 F. 2d 306 (1952). However, Shreveport Tele- 

vision could not have accepted the o and rejected the conditions. 
Corp., 11 814£, 8 


Sangamon Valley Television 14g. Under Section 3.96 
of the Rules, the Commission may suspend or revoke program test authority 
ire such action would appear to be in the public interest, convenience 
and necessity. 
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On January 15, 1957, with an utter disregard for this 
Court’s Order of October 2, 1956 and complete disdain for 
the conditions it had imposed in granting special temporary 
authority and program test authority to Shreveport Tele- 
vision, the Commission granted a license on a regular basis 
to Shreveport Television (R. 5630-5631). In the teeth of 
this Court’s Order which vacated, set aside and ordered 
reconsideration of the Decision of May 19, 1955 in which 
the Commission had granted construction permit to Shreve- 
port Television, the Commission granted a license pursuant 
to the terms of a permit which had been nullified. 

Section 309(a) of the Communications Act of 1934, as 
amended, requires the Commission to make an affirmative 
finding that public interest, convenience and necessity would 
be served before it may grant an application for station 
license. This provision of law has been implemented in 
Section 1.66(a) of the Commission’s Rules: 


“An application for license by the lawful holder of a 
construction permit will be granted without a hearing 
where the Commission, upon examination of such 9 

te 


plication, finds that all the terms, conditions and ob 
gations set forth in the application and permit have 
been fully met, and that no cause or circumstance 
arising or first coming to the knowledge of the Com- 
mission since the granting of the permit would, in the 
judgment of the Conmiasion, make the operation of 
such station against the public interest”. (Emphasis 
added.) 
Shreveport Television was no longer the lawful holder of 
a construction permit, the Commission’s action of May 19, 
1955, awarding such permit having been vacated by this 
Court. Moreover, the terms and conditions imposed by the 
Commission in the construction permit and program test 
authority had not been fully met. The question naturally 
arises as to how the Commission could make the necessary 
findings required by law in granting a regular license to 
Shreveport Television in view of its own established pro- 
cedures and in the face of this Court’s Order of October 2, 
1956 which vacated and set aside Shreveport Television’s 
construction permit. This Court’s Order of October 2, 1956 
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most certainly could have been considered a “cause or cir- 
cumstance arising or first coming to the knowledge of the 
Commission since the granting of the permit”, and there- 
fore to be taken into account in considering Shreveport 
Television’s license application pursuant to Section 319(c) 
of the Communications Act of 1934, as amended. Indeed, 
the Court’s Order expressly required the Commission to 
reconsider its action in granting a construction permit to 
Shreveport Television, in the light of the death of Don 
George. The Commission’s action of January 15, 1957 made 
a mockery of its own procedures and exhibited a gross n- 
difference to the Orders of this Court. 

Realizing the precariousness of its position by reason of 
the Commission’s action of January 15, 1957,’° Southland 
filed a petition requesting the Commisison to delete and 
cancel the license and program test authority issued to 
Shreveport Television and to reinstate Interim Television 
Corporation’s authorization for the operation of KSLA-TV 
during the pendency of the remand proceedings (R. 5599- 
5607). Interim Television Corporation filed a like petition. 
Both were denied by the Commission’s Memorandum Opin- 
ion and Order of July 1, 1957 (R. 5620-5624). 

Having completed the administrative process on Janu- 
ary 15, 1957 by granting a regular license to Shreveport 
Television, the Commission then proceeded to “reconsider” 
its action of May 19, 1955 which granted a construction per- 
mit to Shreveport Television. The granting of a regular 
license to Shreveport Television was a harbinger of things 
to come. It would have been incongruous for such “recon- 
sideration” to have resulted in action favorable to South- 
land in the light of what had already transpired.” 


implications as to the difference in the status of a “permittee” 
“ ” were clear 


took the Commission to task in McClatchy v. FCC, 99 U.S. App. 
D.C. 199, 239 F. 2d 19, at page 23, by stating that: “It would obviously be 
unseemly for the Commission, wi ission of the 
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On July 1, 1957, the Commission released its Memoran- 
dum Opinion and Order reaffirming its grant of May 19, 
1955 to Shreveport Television and its denial of the applica- 
tion of Southland. The Commission, however, carefully 
avoided any mention of its prior grant of license to Shreve- 
port Television on January 15, 1957, and in denying the 
petitions of Southland and Interim, which had specifically 
requested cancellation of Shreveport Television’s license, 
the Commission refers to them as “seeking to cancel the 
broadcast authority” (not the license) of Shreveport Tele- 
vision (R. 5624). 

The method of handling this Court’s remand was not in 
accord with due process. It is difficult to believe that the 
Court intended the Commission to reconsider its decision in 
vacuo. Southland was entitled to be heard upon the mean- 
ing of the death of Don George as it relates to this record. 
A fair determination of this question required a re-opening 
of the record, an opportunity to present evidence, proposed 
findings and conclusions, exceptions and oral argument. 
Channel 16 of Rhode Island, Inc. v. FCC, 229 F. 2d 520; 
Enterprise Co. v. FCC, 97 U.S. App. D.C. 374, 231 F. 2d 708; 
cert. den. 351 U.S. 920; W. 8S. Butterfield v. FCC, 99 US. 
App. D.C. 71, 237 F. 2d 552. 

The Commission’s failure to accord Southland its pro- 
cedural rights was clearly in violation of Section 409(b) of 
the Communications Act of 1934, as amended, and Section 
8(b) of the Administrative Procedure Act. 


I 


The Commission’s failure to reopen the record to receive 
additional evidence, including evidence regarding the 
changed plans and structure of Shreveport Television, in 
the light of the death of Don George, was arbitrary and 
capricious in view of the admitted fact that “greatest 
weight” had been attached to the presence of Don George 
in the Commission’s original decision preferring Intervenor 
over Appellant. 


The Court’s Order of October 2, 1956, vacating the 
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Commission’s Decision of May 19, 1955 and ordering re- 
consideration thereof in the light of the death of Don 
George, raised serious questions. Admittedly, the Com- 
mission’s grant to Shreveport Television was largely based 
upon the presence and participation of Don George, its 
principal partner and proposed day-to-day manager. Did 
the Commission have authority to resolve the issues so 
raised as if upon demurrer or motion for summary judg- 
ment? We think not. McClatchy v. FCC, supra. 

Extensive findings were made by the Commission in 
its Decision of May 19, 1955 with respect to the background 
of Mr. Don George, including his (1) prominent associa- 
tions, leadership and influence in numerous civic, charitable 
and cultural organizations in Shreveport; (2) public serv- 
ices performed through the operation of his theatres in the 
vicinity; and (3) production of local newsreels and film 
features of the Shreveport area. Mr. George had directed 
the preparation of the plans and proposals of Shreveport 
Television (JA 140-141, 190-191) and there can be no doubt 
that the Commission attached little weight to the presence 
of Beckham, Linam and Henderson, the other three part- 
ners of Shreveport Television. 

If the Commission, on May 19, 1955, attached the 
“oreatest weight” to the presence of Don George in pre- 
ferring Shreveport Television over Southland, it would 
appear to follow that the death of Don George would result 
in the greatest possible loss to Shreveport Television. How- 
ever, after the passage of two years and a further look at 
the same record, the high regard which the Commission 
once had for Don George has been somewhat watered down. 
The Commission found in its Memorandum Opinion and 
Order of July 1, 1957 that while Mr. George’s presence 
“added substantially” to and “materially affected” the 
Shreveport Television, it was now solidly impressed with 
the “lesser weight” partners, Beckham, Linam and Hender- 
son (R. 5622). The Commission refers to its ultimate find- 
ings in paragraph 147 of its original decision wherein it 
had “... set forth the qualifications of these partners 
(Beckham, Linam and Henderson) from the standpoint of 
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their residence, experience, civic activities, background and 
the extent of participation proposed by them (R. 5623). 
In view of the reliance which the Commission elects to place 
upon these particular findings in reaffirming its grant to 
Shreveport Television, Southland deems it fitting to set 
them forth in extenso: 


William Carter Henderson, a 7% partner, is a life- 
time resident of Shreveport and “reasonably active” in 
a number of local organizations. He will devote one or 
two hours a day to the station, carrying out orders of 
the General Manager (Don George). 


Ben Beckham, Jr., a 25% partner, is a legal resident 
of Atlanta, Texas, and spends only about one-half of 
his time in Shreveport attending to his business in- 
terests. He has never been active in any civic or com- 
munity organizations in Shreveport. He will devote 20 
hours a week to the station “to advise on matters relat- 
ing to education and finance and in helping in any way 
possible”. 


Henry EK. Linam, a 25% partner, has a long record of 
civic activity and public service. Mr. Linam lives on a 
farm near Shreveport and is engaged in agricultural 
pursuits. He will be in daily contact with the station 
(presumably by telephone) and will devote half of his 
time to station business. 


Neither Henderson, Beckham or Linam has had 
radio or television experience (JA 190). 


In view of the fact that Mr. Beckham lives in Texas, some 
45 miles from Shreveport, Louisiana,!* and has never been 
active in civic and community activities in the area, and is 
without prior radio and television experience, it is beyond 
comprehension that the Commission could attach any 
weight to his “residence”, “experience”, or “civic activities”. 
The Commission had already found that Mr. Beckham 
would not be responsible for the day-to-day operations of 
the television station (JA 142). Just what qualifications Mr. 
Beckham possesses for giving advice on fiscal matters is 
not clear. Presumably, his qualifications for advising the 


12 In addition to his residence in Atlanta, Texas, Mr. Beckham maintains an 
apartment in Birmingham, Alabama (JA 141). 
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station on education matters derive from his two-year ex- 
perience as a school teacher in the mid-1920’s (JA 141). 

Mr. Henry Linam is not a resident of Shreveport. He 
lives on a farm some 15 miles out of town (JA 142). Again, 
it is difficult to understand how the Commission could 
attach any weight to Mr. Linam’s “residence” or “expert- 
ence”. The Commission found that Mr. Linam would devote 
half of his time “to the general business of the television 
station and will serve as agricultural adviser to the pro- 
gram department” (JA 143). Admittedly, Mr. Linam will 
not be engaged in the day-to-day management and opera- 
tion of the television station. 

Mr. Henderson’s principal pursuits are real estate and 
contracting. He would participate in the weekly meetings 
at the station and would devote an hour or two a day to the 
business of the station and assist in development of local 
program sources (JA 143). While a resident of Shreveport, 
Mr. Henderson has had no prior radio or television expert- 
ence, and would have a very limited participation im the 
affairs of the station. 

Beckham, Linam and Henderson were the “lesser weight” 
partners of Shreveport Television referred to in the De- 
cision of May 19, 1955. Apparently, the Commission now 
feels that some sort of transformation has taken place in 
these “lesser weight” partners since the death of Don 
George. If so, such transformation has not been spread 
upon the record in this proceeding. 

On the other hand, by the Commission’s own findings, 
Southland is composed of some of the most outstanding 
business and civic leaders in Shreveport and vicinity. Mr. 
R. Clyde Hargrove, President and Director of Southland, 
is a native of Shreveport. Mr. Hargrove is a graduate of 
Rice Institute and the Yale Law School and served three 
years in the U. S. Army during World War II. The Com- 
mission found that Mr. Clyde Hargrove “participates 
actively” in civic, religious, sports, cultural and social or- 
ganizations of Shreveport. He would devote up to 40% of 
his time as the principal officer of Southland in the general 
supervision of the affairs of the television station (JA 126- 
127). 
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John H. Pace, Vice-President, Director and proposed 
manager, owns 8.3% of Southland. He has served as mana- 
ger of KCIJ radio station in Shreveport and KLEE in 
Houston, Texas. He was also active in the affairs of KLEE- 
TV (now KPRC-TV, Houston). Since 1951, Mr. Pace has 
been a resident of Shreveport and has been active in a num- 
ber of organizations. Mr. Pace would devote full-time to 
the station (JA 127). 

R. Z. Biedenharn, Secretary-Treasurer and Director and 
owner of 5.4% of Southland, has lived in Shreveport and 
vicinity since 1913. He is a graduate of Centenary College 
and the principal stockholder of the Coca-Cola Bottling 
Company of Shreveport. Mr. Biedenharn is a Director of 
the First National Bank of Shreveport, and has been active 
in various civic, charitable and religious organizations in 
Shreveport. He is willing to spend as much as 30 hours a 
week to the proposed station of Southland (JA 127-128). 

James W. Hargrove, a brother of R. Clyde Hargrove, is 
a director of Southland. He was born in Shreveport and 
has spent most of his life in that city. He is a graduate of 
Rice Institute and served in the Armed Forces during 
World War II. James Hargrove is Secretary and Assistant 
Treasurer of Texas Eastern Transmission Corporation, a 
natural gas pipe line company transmitting gas from Texas 
and Louisiana to the East Coast. He is a member of the 
Caddo Parish School Board and is active in various civie, 
educational, charitable and cultural organizations of 
Shreveport. Mr. James Hargrove will devote 7 to 10 hours 
a week to the television station, will be on call, and will 
personally moderate a program called “Take Your Stand”, 
designed to air controversial issues of the day (JA 128). 

Joseph Hargrove, the third of the Hargrove brothers 
owning stock in Southland, will be available three days a 
week for consultation on programming. 

The brothers Hargrove hold 2 of the directorships of 
Southland and own 14.4% of its stock. It should be noted 
that all of the officers and directors of Southland are resi- 
dents of Shreveport, Louisiana, each is active in various 
civic and community organizations of the city, each will 
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participate in the management of Southland, and Mr. Pace 
has had both radio and television experience (JA 126-128). 

28.9% of Southland is owned by Andrew Querbes III, 
and Justin R. Querbes, Jr., and their brothers-in-law, 
George D. Nelson, John S. Terrell and S. Eugene Sentell. 
Norman V. Kinsey and son Norman V. Kinsey, Jr. own 
3.6% of Southland; Mrs. Anna Norton and son Richard W. 
Norton, Jr., own 10.8% of Southland. 

It will be seen that 75% of the stock of Southland is owned 
by local residents of Shreveport, most of whom have been 
very active in community affairs (JA 128-129). 

Pat Coon, Billy B. Goldberg and Lester Kamin are resi- 
dents of Texas and own 25% of the stock of Southland. 
Neither is an officer or director of Southland. Lester Kamin, 
a resident of Houston, and head of an advertising agency, 
will devote one day a week to the affairs of Southland dur- 
ing its first years of operation of the proposed station (JA 
129). 

The Commission’s conclusions that Shreveport Tele- 
vision, without Don George, gives more assurance of prob- 
able effectuation of program proposals than Southland, is 
arbitrary, capricious, irrational and unreasonable and not 
supported by the evidence.** 

The widow of Don George, Mrs. Eugenia George, has 
succeeded to the 43% interest of the deceased in Shreveport 
Television. Assuming the marriage between Don George 
and Eugenia George was contracted in Louisiana, such 
marriage superinduced a right of partnership of community 
of acquets or gains under Louisiana law. West’s LSA-C. C. 
Art. 2399. And even if the marriage between the parties 
had been contracted outside Louisiana, such property as 
was acquired by them after their arrival in Louisiana was 
subjected to community of acquets. West’s LSA-C. C. 2401. 
Such community property consisted of all property pro- 
duced by the reciprocal industry and labor of Don George 
and Eugenia George, or by donations made jointly to them 
both, or by purchase, “ . . . or in any other similar way” 


13 Beachview Broadcasting Corp. v. FCC, Nos. 13583, 13913, 14001, decided 
September 18, 1958. 
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including the 43% interest in Shreveport Television. West’s 
LSA-C. C. Art. 2402. 

If Don George had neither surviving father or mother 
or issue, and did not dispose by will of his share of the 
community property, such undisposed of share was in- 
herited by his surviving spouse, Eugenia George, in full 
ownership. West’s LSC-C. C. 915, and even had there been 
issue surviving of the union of Don George and Eugenia 
George, but no disposition by will of his share of the com- 
munity, the survivor (Eugenia George) would hold in 
usufruct, during her natural life, so much of the share of 
the deceased in such community property as might be in- 
herited by such issue. West’s LSA-C. C. 916. 

The Commission refused to reopen the record to receive 
evidence regarding the change in structure of Shreveport 
Television brought about by the death of Don George, and 
consequently this record contains nothing concerning the 
43% interest held by Don George in Shreveport Television. 
Any meaningful reconsideration of the May 19, 1955 De- 
cision required the reopening of the record and the recep- 
tion of evidence regarding the changes wrought in Shreve- 
port Television by Don George’s death. 

The record is bare as to what part Mrs. Eugenia George, 
now a 43% owner of Shreveport Television, will have 
in the day-to-day operation and management of the station. 
Presumably, owning the largest interest in the station, her 
voice will be heard in the conduct of the affairs of the sta- 
tion. It does not appear whether she has had prior ex- 
perience in radio or television, or whether she has been 
active in civic and community affairs in Shreveport. For 
aught that appears she may not even reside in Shreveport. 
Mrs. George may even be a non-citizen of the U.S. and 
therefore disqualified to hold a 43% interest in Shreveport 
Television. The Commission was required by law and the 
Order of this Court of October 2, 1956 to inquire into the 
qualifications of the successor to Don George, both as to the 
43% interest in Shreveport Television and the matter of 
his successor as General Manager of the station. 

In Television City, Inc., 14 Pike and Fischer RR 462h the 
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Commission denied a petition to reopen the record to intro- 
duce evidence as to changes in an application incident to the 
death of one of the principals. There was a strong dissent by 
Commissioner (now Chairman) John Doerfer, in which he 
pointed out that Section 1.365 of the Commission’s Rules was 
meaningless “without a consideration of the effects of a 
death of one of the principals in a comparative proceeding. 
Apparently the majority will consider the death but not the 
effects. This is contrary to its action in the James R. Flem- 
ing, et al. case”. Commissioner Doerfer also cited the case of 
The Enterprise Co. v. FCC, 231 F. 2d 708, cert. den. sub. 
nom. Beaumont Broadcasting Corp. v. The Enterprise Co., 
351 U.S. 920, where this Court held that “.. . in the public 
interest the Commission, in the exercise of a sound discre- 
tion, should have reopened the record for reception of evi- 
dence of the new developments and to complete comparative 
considerations in the light of those developments”. 

After this Court’s remand of Southland on October 2, 
1956, the Commission reconsidered its Memorandum Opin- 
ion and Order of July 19, 1956 which denied Television 
City’s petition. The Commission granted Television City’s 
application to amend to show the steps taken to replace the 
decedent and reopened the record in that proceeding “for 
the limited purpose of taking evidence to show those steps 
taken by Television City, Inc. to replace Mr. Wolf’s partici- 
pation; provided that the parties shall have the same 
opportunity of cross-examination and rebuttal as were here- 
tofore available to them in this proceeding”. Television 
City, Inc., 14 RR 466a, 466b. It is clear from the following 
statement that this Court’s order of October 2, 1956 in 
Southland’s first appeal, No. 13,021, was the basis for the 
Commission’s reversal of position: 

« |. . while the instant petition for reconsideration 
has been under consideration, the Court of Appeals for 
the District of Columbia, in Southland Television Com- 
pany v. FCC, by order dated October 2, 1956, vacated 
the Commission’s decision in the light of the death of a 
principal stockholder (sic) in the winning applicant. 


“Tn the light of the Southland decision, the Commis- 
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sion has concluded that the termination of the decision- 
al process herein is likely to be more quickly achieved 
by reopening the record for further hearing and issu- 
ance of a modified Initial Decision to reflect the changes 


brought about by Mr. Wolf’s death”. 

Significantly, Mr. Irwin Wolf, the decedent in Television 
City, Inc. owned only 20% of the stock of the applicant and 
was a Vice-President and Director, while Don George, the 
deceased principal of Shreveport Television, owned 43% of 
the four member partnership and was the proposed day-to- 
day General Manager of that applicant. The method of 
handling these two cases demonstrates the inconsistency of 
the Commission’s position and its willingness to change the 
rules of the game from case to case. 

In the case of Mitchell v. C. W. Vollimer & Co., 349 U.S. 
427, 434, 75 S. Ct. 860, 864 (1955), the opinion of the major- 
ity held that certain employees were “engaged in com- 
merce” because the tunnel upon which they were working, 
when completed, would be an interstate facility. In brush- 
ing aside a case apparently in point which had reached a 
different result, the Court said: 


“We do not think that case should control this one. 
We are dealing with a different Act of another vintage 
—— e 7 ” 


Dissenting from the majority opinion, Mr. Justice Minton 
made this observation: 


“It seems . . . that the Secretary of Labor has quite 
recently changed his mind about the application of the 
Act to new construction not yet used or not an integral 
part of interstate commerce. His change of mind should 
not change the law. This Court, which may change the 
law, seems to have changed its mind about the same 
time and without saying why it does so, except that the 
foregoing cases are of a different vintage. I am unable 
to distinguish the cases on the vintage test. Without 
overruling the Raymond, White and Murphey de- 
cisions and the number of cases decided by the Circuit 
Courts, this Court brushes them off as of another 
vintage. 


“Reliance upon this Court’s opinions becomes a 
hazardous business for lawyers and judges, not to men- 
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tion contractors, who are not familiar with the vintage 
test”. 349 U.S. 427, 434, 75 S. Ct. 860, 864. 

It may be that the Commission has “changed its mind” 
after applying the “vintage test”. However, the cases can- 
not be distinguished and there were far more compelling 
reasons to reopen the record on the remand in Southland, 
No. 13,021, than in Television City, Inc., supra. 

As Mr. Justice Roberts remarked in Smith v. Allwright, 
321 U.S. 649, 64 S. Ct. 757, at page 768: 


“ . . the instant decision . . . tends to bring adju- 
dications of this tribunal (Federal Communications 
Commission) into the same class as a restricted rail- 
road ticket, good for this day and train only”. 


Admission Policies of Don George Theatres 


Apparently the Commission is of the view that these pro- 
ceedings have lost their comparative character, and that it 
may rely upon the questionable qualifications of the three 
“lesser weight” partners, owning 57% of Shreveport Tele- 
vision, and not take into the account the 43% interest 
formerly owned by Don George. It is a matter of record 
that Mrs. Eugenia George, widow and Executrix of the 
Succession of Don George, has sueceeded to the 43% inter- 
est in Shreveport Television (R. 5588). Southland and this 
Court are left to speculate upon Mrs. George’s qualifica- 
tions and the degree of her proposed participation in 
Shreveport Television. Any inquiry into the qualifications 
of Mrs. Eugenia George to hold a 43% interest in a tele- 
vision licensee should be directed to the degree of her re- 
sponsibility for the operation of the Don George theatres. 
Under the community property laws of Louisiana, Mrs. 
George must be presumed to have owned a one-half interest 
in such theatres, and in view of her succession to the full 
43% interest of Don George in Shreveport Television it 
may be safely assumed that she succeeded to full ownership 
of the theatres. 

In ease No. 13,021, Southland raised grave questions re- 
garding the past record of Don George in refusing to admit 
Negroes to his theatres in violation of Louisiana law. It was 
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believed that such violations, which resulted in a system- 
atic exclusion of Negroes from the Don George theatres 
in violation of the civil rights statutes of the State of Louisi- 
ana, were a factor which should not have been ignored by 
the Commission in weighing the qualifications of Shreve- 
port Television. 

In view of the uncertain state of this record regarding 
the qualifications of Mrs. Eugenia George, the successor 
to Don George’s 43% interest in Shreveport Television, it 
is deemed proper to present to this Court the record of the 
Don George Theatres in excluding Negroes. Mrs. Hugenia 
George, as half owner of such theatres, must accept a 
partial responsibility for the manner in which they were 
operated. 

Don George’s theatre interests included one motion pic- 
ture theatre in Alexandria, three motion picture theatres 
and one drive-in theatre in Shreveport and one drive-in 
theatre in Bossier City, Louisiana (JA 109). The City of 
Shreveport has three downtown theatres, the Strand, built 
in 1925; the Majestic, built in 1907 or 1908; and the Don 
Theatre (owned by George) opened on July 9, 1947. While 
the Strand and Majestic have balconies to which Negroes 
are admitted, the Don was constructed without a balcony 
and has never admitted Negroes. None of the theatres 
operated by Mr. George admits Negroes (JA 18, 172). Mr. 
George knew the other downtown theatres admitted Ne- 
groes when he built the Don in 1947. He stated that he 
could not control prejudices and customs and if he had a 
separate balcony for Negroes it would not be successful 
financially; that if he allowed Negroes in the theatre he 
would not have a white patron (JA 172). 

Mr. George stated, however, that he proposed to seat all 
persons in the balcony of Shreveport’s television station, re- 
gardless of color. He believed that there was a “technical” 
difference which he was unable to explain which made such 
a seating arrangement in a television station “acceptable” 
(JA 19, 20, 21). It would appear that the “technical” differ- 
ence existed only in the mind of Mr. George; that admission 
of Negroes to his theatres would drive white patrons away 
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who would otherwise pay admission and patronize his 
theatres, thereby rendering his theatre operations a failure 
from a financial standpoint. However, for the purpose of 
obtaining a franchise from the Federal Communications 
Commission for the operation of a television station, Mr. 
George is willing to operate a non-segregated balcony on a 
free admission basis. 

Mr. Don George testified, and the Commission errone- 
ously found, that “the laws of the State of Louisiana forbid 
the integration of Negroes and whites in motion picture the- 
atres; these laws do not specify what types of seating ar- 
rangements are permissible” (JA 172). In sanctioning Mr. 
George’s policy of excluding Negroes from his theatres, the 
Commission found that Mr. George disclaimed responsibil- 
ity for such exclusion because he “didn’t write the laws or 
make the customs” (JA 172). The Commission also at- 
tempted to justify Mr. George’s refusal to admit Negroes 
to the Don Theatre by quoting his statement that, “a person 
that is going to pay sixty-five cents to come to my theatre, 
be he colored or anything else, is not going to sit way up 
some place in the balcony. In other words, they just won't 
come to the show” (JA 172). Thus, by the self-serving 
declaration of Mr. George and with no citation to support 
the mythical law, the Commission exonerated Shreveport. 
The Commission’s condonation, however, is not supported 
by the law of Louisiana then in effect. 

Louisiana Revised Statutes, (1950) Title 4, Section 3 
(West L.S.A. 4.3) provides as follows: 


“No person shall be refused admission to or enter- 
tainment at any public inn, hotel, or place of public 
resort, except as otherwise provided by law. 

“For a violation of any of the provisions of this 
Section the party injured has a right of action to re- 
cover any damages, exemplary as well as actual, which 
he may sustain.” 


There has been found no provision in the statutes of 
Louisiana otherwise providing for an exception to the 
above-quoted statute. Clearly, the refusal of Mr. George 
to admit Negroes to his theatres was in direct violation 
of this civil right statute of the State of Louisiana for 
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which he could be held liable for exemplary as well as actual 
damages by any Negro whom he refused to admit. 

Moreover, the refusal of Mr. George to admit Negroes 
to his theatres was in direct violation of another express 
statute of Louisiana. Louisiana Revised Statutes (1950) 
Title 47, Section 360, (West L.S.A. 47:360) requires “.. - 
every business of keeping a theatre, . . . moving picture 
theatre, . . . or other similar place of amusement... ” 
to obtain a state license. Louisiana Revised Statutes 
(1950), Title 4, Section 4 (West L.S.A. 4:4) provides as 
follows: 


“All licenses granted by Louisiana and by all par- 
ishes and municipalities of Louisiana to persons en- 
gaged in the business of, or keeping places of public 
resort shall contain the express condition that the 
place of business or public resort shall be open to the 
accommodation and patronage of all persons without 
sr espa or discrimination on account of race or 
color. 

“Whoever violates the condition of the license shall 
forfeit his license, and his place of business or of public 
resort shall be closed. Moreover, he shall be liable at 
the suit of the person aggrieved to such damages as the 
latter shall sustain.” 


While the record probably does not reflect that Mr. 
George had licenses for his theatres, it is not to be doubted 
that the law presumes that such theatres were conducted 
under licenses issued by the State of Louisiana. Thus, by 
refusing to admit Negroes, such operation was unlawful 
and subject to forfeiture and closing by the State. More- 
over, any Negro refused admission to such theatres might 
proceed against Mr. George for any damages sustained. 

We submit that the “admission policies of the Don 
George Theatres,” standing alone, is a factor on par or 
superior to any of the decisive factors considered by the 
Commission and that a proper decision on this factor by 
the Commission would have required it to find that grant 
of the construction permit to Shreveport Television would 
not have been in the public interest. We submit that decision 
on the “admission policies of the Don George Theatres,” 
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while not a familiar factor such as diversification of the 
media of mass communication, is nonetheless an ultimate 
fact (Johnston Broadcasting Company v. Federal Com- 
munications Commission, 85 App. D.C. 40, 175 F. 2d 351, to 
which application of the statutory criterion would have re- 
quired the final conclusion that grant of the construction 
permit to Shreveport Television was not in the public in- 
terest. 

The significance of the evil of the “Admission policies of 
the Don George Theatres” is not limited to the existence of 
these policies as an ultimate fact but is also a decisive 
basic fact upon the factor of “probable effectuation of pro- 
gram proposals.” 

We submit that the ultimate fact, as found by the Com- 
mission, that Shreveport Television was entitled to superi- 
ority on the factor of “effectuation of program proposals” 
is not supported. Inasmuch as the Commission gave 
“greatest weight” to Mr. George’s participation in reaching 
its conclusion of preference for Shreveport Television on 
this factor, it is manifest that the invalidity of this basic 
fact destroys the Commission’s conclusion. 

It does not appear from the record that the quoted 
Louisiana statutes were brought to the attention of the 
Examiner or the Commission. However, Appellant is not 
precluded, by reason of this fact, from raising the matter 
on appeal. The Broadcast Bureau of the Commission was 
a party to the proceeding, represented by an attorney of 
record. The Commission’s responsibility to explore all mat- 
ters raised in the course of hearing is no less than that 
of the parties themselves. Mr. George testified that Louisi- 
ana law required him to refuse Negroes admission to his 
motion picture theatres but he cited no statute to support 
his statement. As this Court stated in Pottsville Broad- 
casing Co. v. FCC, 69 App. D.C. 7, 98 F(2) 288, 290, “at 
would be a silly business to perpetuate the error” merely 
because the Commission had accepted erroneous testimony 
as to the law and had made no independent investigation to 
determine the correctness of such testimony. 

The finding of the Commission that Louisiana law for- 
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bids the integration of Negroes and whites in motion pic- 
ture theatres was erroneous. Don George, 43 percent stock- 
holder and proposed manager of Shreveport Television, ad- 
mitted that he excluded Negroes from his motion picture 
theatres. Therefore, the Commission’s award of a prefer- 
ence to Shreveport on the factor of effectuation of program 
proposals which was bottomed upon Mr. George’s participa- 
tion as general manager was an error of law. 

In view of the past record of the Don George Theatres 
in refusing to admit Negroes in violation of Louisiana laws 
in effect at that time, it was incumbent upon the Commis- 
sion to inquire into the ownership of such theatres in trans- 
ferring the 43% interest of Don George to Mrs. Bugenia 
George. Whether or not Shreveport Television is still 
linked to the Don George Theatres is a matter which should 
be placed upon record in this proceeding. The Court should 
remand the ease to the Commission with explicit instruc- 
tions to reopen the record and receive additional evidence 
in the premises. W. S. Butterfield Theatres, Inc. v. FCC, 
237 F. 2d 552. 


It 


In comparing the applicants on the factor of “diversi- 
fication and concentration in the ownership and control 
of media of mass communication”, the Commission was 
arbitrary, capricious and abused its discretion in failing 
to attach any significance to the working agreement be- 
tween Shreveport Television and the Shreveport Journal, 
one of the two daily newspapers in Shreveport, Louisiana. 


In considering the factor of diversification and concen- 
tration in the ownership and control of the media of mass 
communication, the Commission found that Southland and 
Shreveport were equal on the basis of local ownership and 
control in the City of Shreveport. Appellant submits that 
this finding was erroneous. It purports to rest upon the 
premise that three stockholders owning 25 per cent of South- 
land, neither of whom is an officer or director, owned 75 per 
cent of KCIJ, a local daytime only radio station in Shreve- 
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port equally balanced the ownership by Don George, prin- 
cipal owner and proposed manager of Shreveport, of five 
motion picture theatres in the area.1* However, in addition 
to the theatre question, Shreveport had a working agree- 
ment with The Shreveport Journal whereby the news facili- 
ties of each would be available to the other and the tele- 
vision station would promote the interests of the newspaper 
in return for the same consideration in the columns of the 
paper. It cannot be doubted that such an agreement con- 
siderably lessened the element of competition between tele- 
vision and newspaper. However, the Commission con- 
cluded: “In connection with the diversification question, 
we attach no significance to the working agreement which 
Shreveport Television will have with The Shreveport 
Journal....” (JA 192, 193, emphasis supplied). 

In considering the holdings of Shreveport and Southland 
outside the City of Shreveport, the Commission found that 
the 25 per cent minority stockholders of Southland owned 
69 per cent of WMRY (AM in New Orleans and 100 per 
cent of the permittee of UHF television station in New 
Orleans), and that Don George owned a theatre in Alexan- 
dria, Louisiana (JA 192, 193). On the basis of such hold- 
ings, the Commission awarded a preference to Shreveport 
(JA 194). 

There is only one other daily newspaper in the City of 
Shreveport, namely, the Shreveport Times. Indeed, the 
Commission awarded the other VHF channel in Shreveport 
to KTBS, Inc., principally upon the ground that the compet- 
ing applicant, International Broadcasting Corporation, was 
the owner and publisher of the Shreveport Tumes. 10 Pike 
and Fisher R.R. 811. While Shreveport is not connected by 
ownership with The Shreveport Journal, the working agree- 
ment between the two organizations would most certainly be 
a factor for consideration on the point of diversification. 
Appellant submits that the failure of the Commission to 
give weight to the agreement between Shreveport and The 
Shreveport Journal was error. 


14 As stated in Joseph Burstyn v. Wilson, 72S. Ct 777, 780, 343 U.S. 495, 
501, “It cannot be doubted that motion pictures are a significant medium 
for the communication of ideas”. 
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IV 


The Commission’s findings and conclusions to the follow- 
ing effect were arbitrary, capricious, and not supported by 
substantial evidence: 


(a) That the “significance to be attached to Mr. Pace’s 
participation as general manager (of Southland) 
... must be determined by the record of KCIJ, 
Shreveport”; 


(b) That Southland should be penalized, with respect to 
probable effectuation of its program proposals, be- 
cause of a so-called “breach of promised program- 
ming” by radio Station KCIJ. 


In its original decision, the Commission concluded that 
Southland was inferior to Shreveport Television because of 
“its limited amount of integration and the unencouraging 
record of KCIJ” (JA 191). In drawing an inference that it 
could not rely upon Southland because KCIJ’s performance 
deviated from its representation of programming, the Com- 


mission committed an error of substantive law. Southland 
Television Company is a corporation 75% of whose stock- 
holders have had no interest in KCIJ. KCIJ is a distinct 
entity, owned by a separate corporation. 

While the power of the Commission to draw inferences 
from facts proved is not to be doubted, Radio Officers Union, 
etc. v. NLRB, 347 U.S. 17, 48, as a matter of law, it cannot 
draw an inference unless there is a rational connection be- 
tween the fact proved and the inference drawn. There is 
no rational connection between the inference that Southland 
will not effectuate its promised programming and the fact 
that three of its stockholders, owning 25 percent of the stock 
but none of whom is an officer or director, owned controlling 
interest in a radio station which deviated from its promised 
programming. Unless two corporations are under common 
control, one may not be indicted for the failure of the other 
any more than one of two unrelated natural persons can be 
held accountable for the omissions of the other. 

The Commission also held in its original decision that the 
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effect of the participation of Messrs. Kamin and Pace in 
Southland was “... of lessened significance in view of the 
unencouraging record of KCIJ” (JA. 187), and that the 
“ |. . significance to be attached to Mr. Pace’s participation 
as general manager (of Southland) ... must be determined 
by the record of KCIJ, Shreveport” (JA. 185). 

In its Memorandum Opinion and Order of July 1, 1957, 
the Commission concluded that its continued preference 
for Shreveport Television, without Don George, stemmed 
“ ...as largely from the weaknesses of Southland... as 
from the strength of Shreveport as now constituted and 
considered” (R. 5623). This conclusion is reiterated in the 
Memorandum Opinion and Order of April 25, 1958 (R. 
5587). 

Appellant does not dispute that the Commission may 
pierce the corporate veil and consider the conduct and his- 
tory of a corporation and its controlling officers and stock- 
holders where the entity whose conduct is studied is com- 
posed of the same individual or group of individuals as the 
applicant corporation. Mansfield Journal Company v. FCC, 
86 App. D.C. 102, 180 F. 2d 28 (1950); Scripps-Howard 
Radio v. FCC, 89 App. D.C. 13, 189 F. 2d 677 (1950) cert. 
den. 72 S. Ct. 55; Columbia Empire Telecasters v. FCC, 228 
F. 2d 459 (1955); Federal Communications Commission v. 
WOKO, Inc., 329 U.S. 223, 67 S. Ct. 213 (1946); In Re 
WKEKRG-TV, Inc. 10 Pike and Fischer RR 225. This is not to 
say, however, that a corporate applicant is to be penalized 
by the record of a separate entity, which is controlled by 
owners of 25 percent of the stock of the applicant, none of 
whom is an officer or director of the applicant. As a matter 
of law, it cannot be inferred that a corporate applicant will 
follow the course of a small minority group of stockholders, 
none of whom is an officer or director of the applicant. 

Parenthetically, it should be observed, that in essence the 
decision of the Commission is based on the unstated infer- 
ence that the Board of Directors and the majority of the 
stockholders of Southland will not control its programming. 

An administrative agency may infer from proven facts 
such conclusions as reasonably may be based on the facts 
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proven, but the validity of the inference depends upon the 
rationality between what is proved and what is inferred. 
Republic Aviation Corp. v. National L. Rel. Bd., 324 US. 
793 (1945). For an inference to be permissible there must 
be a rational connection between the fact proved and the 
ultimate fact presumed, the inference must be supported by 
reason and experience and the inference must not be “so 
strained as not to have a reasonable relation to the circum- 
stances of life as we know them.” Tot v. United States, 319 
U.S. 463, 468 (1943). 

Even a statutory presumption, which may “be created 
upon a view of relation broader than that a jury might 
take in a specific case,” Tot v. United States, supra, may be 
sustained only if reason and experience support it. 

Certainly, reason and experience and “circumstances of 
life as we know them” do not support the inference that 
Southland will not perform its program proposals because 
another corporation controlled by 25 percent of its stock- 
holders deviated from its program proposals. To support 
the Commission’s inference requires a holding that it is rea- 
sonable to infer that three stockholders, owning 20 percent 
of the stock, living in Texas, and who are neither officers 
nor directors of the corporation, will exert controlling in- 
fluence in the effectuation of the promised program of a 
corporation in Shreveport, Louisiana which has 75 percent 
of its stockholders, including all of its officers and directors, 
residing in Shreveport. The experience of man does not 
support this inference. 

In Scripps-Howard Radio, Inc. v. Federal Communica- 
tions Commission, supra, the Cleveland Company was 
granted a preference on the factor of diversification of the 
media of mass communication because Scripps-Howard 
Radio, Inc. was “owned and controlled by the same interests 
which controlled a third newspaper.” 

In Columbia Empire Telecasters v. Federal Communica- 
tions Commission, supra, the Journal Publishing Company, 
publisher of The Oregon Journal, and its fully owned radio 
subsidiary KPOJ, owned 40 percent and had an option to 
buy 734 percent of the stock of Columbia, and was entitled 
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to be proportionately represented on Columbia’s Board of 
Directors. The chairmen of Columbia’s Board was presi- 
dent and director of The Journal Company and of KPOJ. 
Columbia’s treasurer was the vice-president, assistant sec- 
retary and director of KPOJ. Nevertheless this court up- 
held the Commission’s conclusion that the Journal and 
KPOJ had only a “relatively small voice” in Columbia’s 
affairs and that the excellent record of KPOJ and The 
Journal was not a “decisional factor.” In so holding this 
court observed: 


“ ., despite their large stock ownership, it did not 
appear that KPOJ and The Journal would actually con- 
trol Columbia. Other stockholders elected a majority of 
the directors. As regards actual operating control, 
there is support for the finding of a ‘relatively small 
voice. And the Commission apparently gave some 
consideration to the record of KPOJ and The Journal, 
since it found that neither Columbia nor Oregon was 
entitled to a preference in regard to ‘awareness of and 
responsiveness to the needs of the community’ although 
it found that in regard to local ownership and stock- 
holder participation in operation, which, as the Com- 
mission recognized, affect awareness and responsive- 
ness, Oregon was entitled to preference.” (Emphasis 
supplied.) 228 F. 2d 459 at 461. 


Approval of ownership of 474 percent of the stock of 
an applicant by a newspaper and its wholly-owned radio 
subsidiary as a “relatively small voice” in the applicant’s 
affairs and as not being a “decisional factor” is directly op- 
posite the penalizing of an applicant by the record of a 
corporation owned by only 25 percent of its stockholders. 

The programming of KCIJ was revised to meet the needs 
of the groups which were not being met by the four network 
stations and two other AM and three F'M stations in Shreve- 
port. After the new programming had been in effect for 
over a year the Commission granted a license to KCIJ in 
October 1952. In re Southland Broadcasting Co.,7 Pike and 
Fischer R.R. 1023. The grant of this license was a finding 
that KCIJ was operating in the public interest, otherwise, 
the Commission was required as a matter of law to with- 
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hold its approval and set the application for hearing. Grant 
of this license was another recognition by the Commission 
that: 


“. . Public acceptance of programs in a large meas- 
ure determines what a station will broadcast regard- 
less of hearing promises. Recognizing that some varia- 
tion between promise and performance will inevitably 
arise, our concern is not with the performance of indi- 
vidual programs as promised, but rather, how the 
licensee has fulfilled its responsibilities as steward of 
its public trust... .” McClatchy Broadcasting Com- 
pany, 9 Pike and Fischer RR 1220(g). 


That the new programming gained public acceptance is 
evidenced by the Hooper ratings which showed a marked 
improvement for KCIJ in the fall of 1951 and a continued 
increase into 1953 (Southland Exhibits 97, 98, JA 61-89). 
Yet, despite its own previous finding that the new pro- 
gramming was in the public interest and the undisputed 
evidence of its public acceptance, the Commission arbi- 
trarily refused to give any significance to the Hooper 
ratings. 

When these facts are considered with the facts outlined 
by the Commission it is apparent that the programming 
record of KCIJ is not as unencouraging as the Commission 
argues. The statutory ultimatum requires a licensee to oper- 
ate for the public interest. The public interest is not served 
by a radio station without listeners. Nor can the public 
interest be served by a station which must cease operations 
because of financially unsuccessful operations. We do not 
understand the Commission to deprecate the broadcast of 
popular, hillbilly-western and race music. The listener who 
appreciates this music is no less a member of the public 
than the cultured listener of opera and symphony. Where 
the listening audience in the sixty mile service area of 
KCIJ, over 50 percent of which were rural residents and 
over 35 percent of which were Negro, increased at a rapid 
rate after the change of programming, the public interest, 
record of the station cannot be said to be unencouraging. 

The degree of insignificance of the deviation by KCIJ 
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from the program proposal contained in its application for 
construction permit as a guide to the future conduct of 
Southland is even more apparent when it is recalled that 
this application was filed in 1947 and that the condemned 
programming had been in effect some time when the license 
of KCIJ was granted in October, 1952. Grant of the license 
in 1952 gave Commission sanction that KCIJ was operating 
in the public interest. 

Not only is the action of the Commission penalizing 
Southland because of the “performance” record of KCIS 
inconsistent with its grant of license to KCIJ in 1952, but 
it is directly contrary to the principles applied in the Com- 
mission decision on the applications of The Tampa Times 
Company, The Tampa Television Company and The Orange 
Television Broadeasting Company. 10 Pike and Fischer 
Na Say We 

While, in directing attention to this contrary holding, it 
is recognized that the Commission may change its policy, 
Federal Communications Commission v. WOKO, Inc., 329 
U.S. 223, and that the doctrine of stare decisis is not gen- 
erally applicable to the decisions of administrative tribu- 
nals, Kentucky Broadcasting Corporation Inc. v. Federal 
Communications Commission, 84 App. D.C. 383, 174 F. 2d 
38 and State Airlines, Inc. v. Civil Aeronautics Board, 84 
App. D.C. 374, 174 F. 2d 510, reversed 338 U.S. 572, recog- 
nition cannot be given to a right to change the rules during 
each case. It is recognized that 


“The decisive factors in comparable selections may 
well vary; sometimes one applicant is superior to an- 
other in one respect, whereas in another case one appli- 
cant may be superior to its rival in another feature. 
‘And it is also true that the Commission’s view of what 
is best in the public interest may change from time to 
time. Commissions themselves change, underlying 
philosophies differ, and experience often dictates 
changes. Two diametrically opposite schools of thought 
in respect to the public welfare may be rational; e.g., 
both free trade and protective tariff are rational osi- 
tions.” Pinellas Broadcasting Company v. Federal es 
munications Commission, 230 F. 2d 204, 206. 
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That the Commission’s view of what is best in the public 
interest may change from time to time does not mean that 
the Commission may draw diametrically opposed inferences 
from two sets of almost identical facts. 

The inference drawn against Southland, because of the 
record of KCIJ, cannot be reconciled with the treatment 
given Tampa Television Company which was sustained 
by this court in Tampa Times Company v. Federal Com- 
munications Commission, 230 F. 2d 224. The Commission 
held that Tampa Television was to be preferred as most 
likely to carry out its program proposals. From this Court’s 
statement of the facts it appears that Walter Tison, the 
largest single stockholder in Tampa Television (20 per 
cent), and proposed manager of the television station, had 
individually owned and operated radio station WALT, a 
1KW, daytime-only station. WALT had never broadcast a 
regularly scheduled discussion program or a non-com- 
mercial religious program. It broadcast a song of question- 
able taste, it devoted considerable time to horse racing 
information, it broadcast only 1.2 per cent and 2 per 
cent live sustaining programs in 1951 and 1952 (although 
for 1952 it had promised 6.67 per cent), it regularly 
broadcast talks on controversial subjects without seeking 
spokesmen of opposing views, and it broacast double and 
triple spot announcements. While stating that these factors 
were not in WALT’s favor the Commission “noted the diffi- 
culties of a small station in respect to such subjects. WALT 
was al KW daytime-only station.” Parenthetically, it should 
be observed that KCIJ, a 5 KW daytime-only station, had 
numerous financial “difficulties of a small station” compet- 
ing on a market against four network stations and 2 other 
AM and 3 FM stations. In this connection, this Court ob- 
served that the Commission “noted that WALT, being a 
small station in competition with several more powerful, 
full time network stations, had developed a specialized 
format of Spanish, hillbilly and western type programming, 
designed to reach an audience not served by the larger 
stations and to appeal to the small advertisers.” 
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Application of this extenuating circumstance to KCIJ 
is manifest. Certainly, it is not to be anticipated that inclu- 
sion of Spanish type programming instead of race music 
for the rural Negro in the Ark-La-Tex area is a distinguish- 
ing feature. 

Noting that the license of WALT had been twice renewed, 
the Commission concluded that its operation was in the 
public interest. There is no conclusion expressed by the 
Commission that the operation of KCIJ was not in the 
public interest, and its license was granted after initiation 
and operation of the “anencouraging” programming. 

But it is then said that “the Commission considered fac- 
tors other than those connected with WALT, such as the 
assurances of the other important stockholders of television, 
the thorough preparation of television for its operation, the 
use of a program advisory committee, and the commendable 
operation of station WFLA under Tison’s management from 
1927 to 1940”. Yet, despite the assurance of 75 per cent of 
the stockholders of Southland who live in Shreveport, the 
thorough preparation of its program by various stock- 
holders making personal calls on local persons and repre- 
sentatives of local organizations for the purpose of dis- 
cussing the type of programs which might be telecast and 
formation of various committees (including a committee of 
Negroes) as consultants on proposed program, and the 
participation by stockholders Pace, R. Clyde Hargrove and 
James W. Hargrove in the day-to-day management of the 
television station, the Commission only gave weight to the 
so-called “unencouraging programming” of KCIJ. 

Yes, while “the Commission’s view of what is best in the 
public interest may change from time to time” oscillation 
from day to day is not permissible. “The ultimate facts as 
found must appear as rational inferences from the findings 
of basic facts”. Johnston Broadcasting Company v. Fed- 
eral Communications Commission, 85 App. D.C. 40, 175 
F. 2d 351 (1949), and where the basic facts in two cases 
are substantially the same, contrary findings of ultimate 
facts in the two cases cannot be rational inferences from 
the basic facts. Moreover, findings on such basis deny due 
process. 
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Due process does not impose the doctrine of stare decisis 
upon the Commission or prevent the Commission from 
changing its “view of what is best in the public interest”, 
but it does prevent the Commission from changing the rules 
of the game from case to case. As ably stated by Justice 
Prettyman: 

“Tt was there (Munn v. People of Illinois) pointed 
out that he who enters upon a business in which the 
whole public had a direct positive interest, must con- 
template that the regulation of that business may 
change from time to time. But to that concept the 
constitutional limitations of the due process clause 
must be added. Those limitations are both procedural 
and substantive. That the procedural necessity in- 
cludes the revelation of the evidence upon which the 
disputed order is based, an opportunity to explore that 
evidence, and a conclusion based upon reason and not 
merely arbitrary, is soundly established by a long line 
of cases.” Jordan v. American Eagle Fire Insurance 
Company, App. D.C. ....... 169 F. 2d 281. 


For a conclusion to be based upon reason it must adhere 
to some principle. If there is no principle by which the 
Commission must be guided in weighing past broadcast 
records of principals of applicants and it may condone 
poor records or criticise such records in such cases as it 
desires, then the Commission is not controlled by any prin- 
ciple and its conclusion would not be based on reason. Con- 
clusions not based on reason are arbitrary and deny due 
process. 

The difference in treatment of WALT and KCIJ by the 
Commission, here exemplified, could easily be multiplied. 
Such multiplication could not illustrate the oscillation of 
the Commission any more vividly than its difference in 
treatment between WALT and KCIJ, so additional authori- 
ties will not be cited. 

Not only is the conclusion of the Commission penalizing 
Southland because of the record of KCIJ a denial of due 
process to Southland, but it is also a conclusion not sup- 
ported by substantial evidence. Compliance with the man- 
date of the Supreme Court requires this Honorable Court 
to so hold. 
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The inference from KCIJ’s record of performance that 
Southland will not effectuate its program proposals is 
neither a reasonable nor fair inference from the evidence 
in the whole record. “The substantiality of evidence must 
take into account whatever in the record fairly detracts 
from its weight.” Universal Camera Corp. v. National Labor 
Rel. Bd., 340 U.S. 474, 71 S. Ct. 456. Even if an inference 
could be drawn from the record of KCIJ that Southland 
would not be reliable to effectuate its program proposals 
there is no substantiality to this evidence when the whole 
of the record is reviewed. An entirely different type of 
operation, controlled by different people, and operated 
under different circumstances cannot be used as a basis for 
judging the proposed operation of Southland. 

Mr. John H. Pace, an 8.3 per cent stockholder, and 
Shreveport resident since 1951, who had had many years 
of radio experience and television experience would become 
full-time manager of the Southland television station. In 
discounting the service of Mr. Pace as general manager, 
however, the Commission stated that “the significance to 
be attached to Mr. Pace’s participation as general manager 
... must be determined by the record of KCIJ Shreveport,” 
and that such record was “something less than encourag- 
ing to us in our search for assurance of effectuation of pro- 
gram proposals” (JA. 185). 

The record of KCIJ does not support the inference that 
Mr. Pace’s participation is to be discounted on the aspect 
of integration of ownership and management. Conveniently, 
the Commission ignored the fact that in the management of 
KCIJ, Mr. Pace, as an employee, simply followed the direc- 
tions of the management, namely, to gain acceptance in 
the market, put the station on its feet and do a good public 
service job. Admittedly, he accomplished these objectives. 
Yet, from the fact that Mr. Pace ably complied with the 
directives of management, the Commission concludes that 
“the significance to be attached to Mr. Pace’s participation 
as general manager .. . must be determined by the record 
of KCIJ, Shreveport” (R. 4318). 

Manifestly, there is no rational connection between the 
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fact that Mr. Pace as an employee, performed the duties 
required by management and the inferred fact that Mr. 
Pace, as a stockholder, officer and director, participating 
as general manager of Southland, is to be discounted on 
the fact of integration of ownership and management. 
Experience and reason dictate that Mr. Pace, as general 
manager of Southland, will carry out the policies of the 
management just as he did for KCIJ. While 25 per cent 
of the stockholders of Southland (Kamin, Coon and Gold- 
berg) must share the responsibility and credit from the 
operation of KCIJ, the Commission inferred discredit to 
Southland (75 per cent of which of the stockholders live in 
Shreveport and have no connection with KCIJ) and to Mr. 
Pace. Authorities do not support such speculations char- 
acterized as inferences. 


V 


The Commission was arbitrary and capricious in refusing 
to award a preference to Southland on the factor of staffing, 
in the light of the death of Don George, having found in its 
Decision of May 19, 1955 that with Don George acting as 
General Manager of Shreveport Television no preference 
could be awarded on that factor and that Southland and 
Shreveport Television were equal. 

In its original decision, the Commission made findings on 
the factor of staffing regarding the qualifications of Don 
George, proposed as General Manager of Shreveport Tele- 
vision (JA 161), Morris C. Barton, Jr., proposed chief 
engineer, and Deane R. Flett, assistant manager for pro- 
gramming (JA 161-162). Concerning Mr. George, the Com- 
mission stated: 


“Mr. George’s qualifications are discussed in para- 
graphs 39-40 hereof” (JA 161). 

The Commission also made detailed findings concerning 
the personnel proposed for the staff of Southland (JA 158- 
160). On the basis of these findings, the Commission con- 
cluded that no preference could be awarded to either Shreve- 
port Television or Southland on the factor of staffing and 
that both applicants were equal in that category (JA 181). 
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In view of the reliance placed by the Commission in Mr. 
Don George, it would appear that his demise would detract 
considerably from Shreveport Television’s showing in the 
factor of staffing. 

In its Memorandum Opinion and Order of April 25, 1958, 
the Commission states that it attached no weight to the 
fact of Don George’s presence as proposed General Manager 
of Shreveport Television in concluding that Shreveport 
Television was equal to Southland in the factor of Staffing 
(R. 5587). Why then was it necessary to make findings on 
the factor of staffing? OR more importantly, what was the 
basis for the Commission’s conclusion that Shreveport Tele- 
vision was equal to Southland in the matter of staffing? Was 
it by a mere comparison of numbers in various categories, 
such as programming, engineering, administrative, etc.? 
The Commission now appears to be of the view that if the 
applicant has sufficient financial backing it can hire needed 
personnel. This would penalize those applicants who seek 
to staff a station with individuals of proven competence, 
or persons who, by reason of ownership, would have a great 
incentive to do a good job. The Commission cannot be 
correct in its Decision of May 19, 1955 and the Memorandum 
Opinion and Order of April 25, 1955 with regard to the 
matter of staffing. Staffing has always been one of the im- 
portant factors of decisional significance in choosing be- 
tween applicants.1* If, as the Commission now contends, 
names mean nothing, even when key positions are proposed 
to be staffed by persons owning an interest in the applicant, 
this may be the proper place to abandon any pretext of 
preferring an applicant because of its staffing plans. 


VI 


The Commission acted unlawfully in making findings, 
with respect to Intervenor’s financial qualifications, upon 
matters which were admitted not of record. 


In its order designating the applications of Shreveport 
Television and Southland for hearing in a consolidated pro- 


15 Johnston Broadcasting Co. v. FCC, 85 App. D.C. 40, 175 F. 2d 351 (1949). 
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ceeding, the Commission made findings that both applicants 
were legally, financially and technically qualified to con- 
struct, own and operate a television station (JA. 116). 
Therefore, no issue of financial ability as to either Shreve- 
port Television or Southland was made a part of the 
hearing. 


Obviously, in making such a finding, the Commission 
relied upon the sworn applications concerning the net 
worth of the parties comprising the two applicants and 
the commitments made by such parties to advance the 
necessary funds. Don George was committed under the 
partnership agreement to contribute over 40% of the capi- 
tal for the construction and operation of Shreveport Tele- 
vision’s proposed station (JA. 139). The death of Don 
George leaves Shreveport Television no longer financially 
qualified. In the present state of the record, the Commis- 
sion can no longer make the necessary finding as to the 
financial qualifications of Shreveport Television. This lack 
of financial qualification on the part of Shreveport Tele- 
vision was brought to the Commission’s attention in South- 


land’s petition for reconsideration (R. 5474-5475). 


Aware that the record no longer supported a finding that 
Shreveport Television was financially qualified, the Com- 
mission took notice of matters not of record to uphold its 
contention that Shreveport Television was in all respects 
fully qualified financially. Citing Section 308(b) of the 
Communications Act of 1934, as amended, the Commis- 
sion proceeded to set forth the requirements prescribed 
by the Commission to implement said statute: 


“In effectuation of this statute, in order to satisfy the 
Commission that construction of the facilities granted 
will proceed with promptness, the Commission has re- 
quired that applicants demonstrate in advance the 
financial ability for construction and initial operation 
of the station proposed” (R. 5587). 


The foregoing appears to be a correct statement of the 
requirements of the Commission and it was upon the appli- 
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cation of Shreveport Television that the Commission made 
its finding that the applicant was financially qualified 
(JA. 175). The Commission then proceeds: 

“The Commission’s records indicate that the station 
authorized by the grant of May 20, 1955, was completed 
on November 24, 1955, and has operated continuously 
from that date. In that Shreveport Television promptly 
constructed its station and has operated it for a period 
of more than two years, we can see no reasonable basis 
for questioning its financial qualifications to do that 
which has been done” (R. 5587). 


The Commission thus departs from the record in this 
proceeding to support its claim that Shreveport Television 
is still financially qualified, in spite of the loss of Don 
George who was committed to advance over 40% of the 
money for construction and operation of the station. More- 
over, the Commission misreads it own records. The station 
was actually constructed and initially operated by Interim 
Television Corporation with funds advanced by Southland, 
KRMD and Shreveport Television, a fact which the Com- 
mission subsequently acknowledges (R. 5588). Whether or 
not Shreveport Television has fully repaid KRMD and 
Southland for funds advanced, and built the station in 
exact accord with the construction permit and had on hand 
sufficient funds for the operation of the station in the public 
interest, convenience and necessity, is a matter which can- 
not be answered on the state of this record. 

The Commission erred in considering such extra-record 
facts with no opportunity presented to Southland to meet 
them in appropriate fashion. The Supreme Court has held 
that noticed facts may be challenged.'* Section 7(d) of the 
Administrative Procedure Act provides that parties shall 
be given an opportunity to show the contrary to any noticed 
facts by an agency. The taking of notice of materials in its 
own records, without affording such opportunity for chal- 
lenge, is a denial of due process. 


sige fs Louisville & Nashville R. R., . . Ct. 185; UL. Si v. 
Abilene & Southern Ry., 265 U.S. 274, hio Bell Telephone 
Co. v. Public Utilities Commission, 301 ° s 724. 





30 


In the recent case of WLOX Broadcasting Co. v. FCC, 
, No. 14,106, Sep- 


ability of Radio Associates, Inc. “..- - 

added, heard, considered and determined”, and the case was 
remanded to the Commission to make basic and ultimate 
findings with respect thereto. 

The question of Shreveport Television’s financial quali- 
fications were raised before the Commission in Southland’s 
petition for rehearing. The matter should be remanded to 
the Commission for the purpose of making basic and ulti- 
mate findings as to the financial qualifications of Shreveport 


Television. Enterprise Company v. FCC, 231 F. 2d 703, 713. 


CONCLUSION 


For the reasons herein stated, the Commission’s Memo- 
randum Opinions and Orders of July 1, 1957 and April 25, 
1958 were and are contrary to law. Accordingly, the Com- 
mission should be reversed and this case remanded to the 
Commission for reconsideration in accordance with the 
judgment of the Court. 


Respectfully submitted, 


W. Exvin James 
Rosert L. Burns 
Attorneys for Appellant, 
Southland Television 
Company 
1107 South Coast Bldg. 
November 14, 1958 Houston 2, Texas 
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APPENDIX 
Statutes Involved 


A. The relevant parts of the Communications Act of 
1934, as amended, are: 


Sec. 309. (a) If upon examination of any application 
provided for in section 308 the Commission shall find that 
public interest, convenience, and necessity would be served 
by the granting thereof, it shall grant such application. 


Sec. 310. (a) The station license required hereby shall 
not be granted to or held by — 


(1) Any alien or the representative of any alien; 


(4) Any corporation of which any officer or direc- 
tor is an alien or of which more than one-fifth of the 
capital stock is owned of record or voted by aliens or 
their representatives or by a foreign government or 
representative thereof or by any corporation organ- 
ized under the laws of a foreign country. 


See. 319. (a) No license shall be issued under the author- 
ity of this Act for the operation of any station the con- 
struction of which is begun or is continued after this Act 
takes effect, unless a permit for its construction has been 
granted by the Commission. The application for a con- 
struction permit shall set forth such facts as the Commis- 
sion by regulation may prescribe as to the citizenship, char- 
acter, and the financial, technical, and other ability of the 
applicant to construct and operate the station, the owner- 
ship and location of the proposed station and of the station 
or stations with which it is proposed to communicate, the 
frequencies desired to be used, the hours of the day or 
other periods of time during which it is proposed to operate 
the station, the purpose for which the station is to be used, 
the type of transmitting apparatus to be used, the power 
to be used, the date upon which the station is expected to 
be completed and in operation, and such other information 
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as the Commission may require. Such application shall be 
signed by the applicant under oath or affirmation. 


(c) Upon the completion of any station for the construc- 
tion or continued construction of which a permit has been 
granted, and upon it being made to appear to the Commis- 
sion that all the terms, conditions, and obligations set forth 
in the application and permit have been fully met, and that 
no cause or circumstance arising or first coming to the 
knowledge of the Commission since the granting of the 
permit would, in the judgment of the Commission, make 
the operation of such station against the public interest, 
the Commission shall issue a license to the lawful holder 
of said permit for the operation of said station. Said license 
shall conform generally to the terms of said permit. The 
provisions of section 309(a), (b), and (c) shall not apply 
with respect to any station license the issuance of which 
is provided for and governed by the provisions of this 
subsection. 


Sec. 402.(b) Appeals may be taken from decisions and 
orders of the Commission to the United States Court of 
Appeals for the District of Columbia in any of the follow- 
ing cases: 


(1) By any applicant for a construction permit or 
station license, whose application is denied by the Com- 
mission. 

Sec. 402. (h) In the event that the court shall render 
a decision and enter an order reversing the order of the 
Commission, it shall remand the case to the Commission to 
carry out the judgment of the court and it shall be the duty 
of the Commission, in the absence of the proceedings to 
review such judgment, to forthwith give effect thereto, and 
unless otherwise ordered by the court, to do so upon the 
basis of the proceedings already had and the record upon 
which said appeal was heard and determined. 


See. 409. * * ° 


(b) The officer or officers conducting a hearing to which 
subsection (a) applies shall prepare and file an initial deci- 
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sion, except where the hearing officer becomes unavailable 
to the Commission or where the Commission finds upon 
the record that due and timely execution of its functions 
imperatively and unavoidably require that the record be 
certified to the Commission for initial or final decision. In 
all such cases the Commission shall permit the filing of 
exceptions to such initial decision by any party to the pro- 
ceeding and shall, upon request, hear oral argument on 
such exceptions before the entry of any final decision, order, 
or requirement. All decisions, including the initial decision, 
shall become a part of the record and shall include a state- 
ment of (1) findings and conclusions, as well as the basis 
therefor, upon all material issues of fact, law, or discretion, 
presented on the record; and (2) the appropriate decision, 
order, or requirement. 


B. The relevant parts of the Administrative Procedure 
Act of 1946 are: 


SOG i. oo 


(d) Record. — The transcript of testimony and exhibits, 
together with all papers and requests filed in the proceed- 
ing, shall constitute the exclusive record for decision in 
accordance with 48 and, upon payment of lawfully pre- 
scribed costs, shall be made available to the parties. Where 
any agency decision rests on official notice of a material 
fact not appearing in the evidence in the record, any party 
shall on timely request be afforded an opportunity to show 
the contrary. 


Seas, * = = 


(b) Submittals and Decisions. — Prior to each recom- 
mended, initial, or tentative decision, or decision upon 
agency review of the decision of subordinate officers the 
parties shall be afforded a reasonable opportunity to submit 
for the consideration of the officers participating in such 
decisions (1) proposed findings and conclusions, or (2) ex- 
ceptions to the decisions or recommended decisions of sub- 
ordinate officers or to tentative agency decisions, and (3) 
supporting reasons for such exceptions or proposed find- 
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ings or conclusions. The record shall show the ruling upon 
each such finding, conclusion, or exception presented. All 
decisions (including initial, recommended, or tentative de- 
cisions) shall become a part of the record and include a 
statement of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues of 
fact, law, or discretion presented on the record; and (2) the 
appropriate rule, order, sanction, relief, or denial thereof. 


C. LOUISIANA REVISED STATUTES, 1950 
Title 4, Section 3 


Places of public resort; admission 


No person shall be refused admission to or entertainment 
at any public inn, hotel, or place of public resort, except as 
otherwise provided by law. 


For a violation of any of the provisions of this Section 
the party injured has a right of action to recover any dam- 
ages, exemplary as well as actual, which he may sustain. 


Title 4, Section 4 


Licenses for places of public resort; condition against 
discrimination; penalty; damages 


All licenses granted by Louisiana and by all parishes and 
municipalities of Louisiana to persons engaged in the busi- 
ness of, or keeping places of public resort shall contain the 
express condition that the place of business or public resort 
shall be open to the accommodation and patronage of all 
persons without distinction or discrimination on account of 
race or color. 


Whoever violates the condition of the license shall forfeit 
his license, and his place of business or of public resort 
shall be closed. Moreover, he shall be liable at the suit of 
the person aggrieved to such damages as the latter shall 
sustain. 


Title 47, Section 360 


Theatres and certain other places of amusement. 
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For every business of keeping a theatre, opera house, 
amphitheatre, academy of music, moving picture theatre, 
theatorium, skating rink, miniature golf links, or other 
similar places of amusement, the license shall be based on 
the gross annual receipts. 


LOUISIANA STATUTES ANNOTATED, — 
CIVIL CODE 


Art. 915. Community property; inheritance rights of 
descendants, surviving spouse, and parents. 


When either husband or wife shall die, leaving neither a 
father nor mother nor descendants, and without having dis- 
posed by last will and testament of his or her share of the 
community property, such undisposed of share shall be in- 
herited by the surviving spouse in full ownership. In the 
event the deceased leave descendants, his or her share in 
the community estate shall be inherited by such descendants 
in the manner provided by law. Should the deceased leave 
no descendants, but a father and mother, or either, then the 
share of the deceased in the community estate shall be 
divided in two equal portions, one of which shall go to the 
father and mother or the survivor of them, and the other 
portion shall go to the surviving spouse, who, together with 
father or mother inheriting in the absence of descendants, 
as provided above, shall inherit as a legal heir by operation 
of law, and without the necessity of compliance with the 
forms of law provided in this chapter for the placing of 
irregular heirs in possession of the successions to which 
they are called. As amended Acts 1910, No. 57; Acts 1916, 
No. 80; Acts 1920, No. 160; Acts 1938, No. 408; Acts 1942, 
No. 82. 


Art. 916. Community property; surviving spouse’s usu- 
fruct on decedent’s share inherited by common 
issue. 


In all cases, when the predeceased husband or wife shall 
have left issue of the marriage with the survivor, and shall 
not have disposed by last will and testament, of his or her 
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share in the community property, the survivor shall hold 
a [in] usufruct, during his or her natural life, so much of 
the share of the deceased in such community property as | 
may be inherited by such issue. This usufruct shall cease, 
however, whenever the survivor shall enter into a second 
marriage. 


Art. 2399. Community of Property by Operation of Law. 


Every marriage contracted in this State, superinduces of 
right partnership or community of acquets or gains, if there 
be no stipulation to the contrary. 


Art. 2401. Parties Married Elsewhere, Property <Ac- 
quired after Their Removal into State. 


A marriage, contracted out of this State, between persons 
who afterwards come here to live, is also subjected to com- 
munity of acquets, with respect to such property as is 
acquired after their arrival. 


Art. 2402. Property falling into community. 


This partnership or community consists of the profits of 
all the effects of which the husband has the administration 
and enjoyment, either of right or in fact, of the produce 
of the reciprocal industry and labor of both husband and 
wife, and of the estate which they may acquire during the 
marriage, either by donations made jointly to them both, 
or by purchase, or in any other similar way, even although 
the purchase be only in the name of one of the two and not 
of both, because in that case the period of time when the 
purchase is made is alone attended to, and not the person 
who made the purchase. But damages resulting from per- 
sonal injuries to the wife shall not form part of this com- 
munity, but shall always be and remain the separate prop- 
erty of the wife and recoverable by herself alone; “provided 
where the injuries sustained by the wife result in her death, 
the right to recover damages shall be as now provided for 
by existing laws.” (As amended by Acts 1902, No. 68.) 





SECTIONS OF RULES. 


Sec. 1.64 Partial grants. — Where the Commission with- 
out a hearing grants any application in part, or with any 
privileges, terms, or conditions other than those requested 
or subject to any interference that may result to a station 
if designated application or applications are subsequently 
granted, the action of the Commission shall be considered 
as a grant of such application unless the applicant shall, 
within 30 days from the date on which such grant is made 
or from its effective date if a later date is specified, file 
with the Commission a written request rejecting the grant 
as made. Upon receipt of such request, the Commission 
will vacate its original action upon the application and set 
the application for hearing in the same manner as other 
applications are set for hearing. 


Sec. 3.96. Program tests. — (a) Upon completion of con- 
struction of a standard broadcast station in accordance with 
the terms of the construction permit, the technical pro- 
visions of the application therefor, and the rules and regu- 
lations and applicable engineering standards and when an 
application for station license has been filed showing the 
station to be in satisfactory operating condition, the per- 
mittee may request authority to conduct program tests: 
Provided, that such request shall be filed with the Commis- 
sion at least ten (10) days prior to the date on which it is 
desired to being such operation and that the Engineer-in- 
Charge of the radio district in which the station is located 
is notified. All data necessary to show compliance with the 
terms and conditions of the construction permit must be 
filed with the license application. If the station is using a 
directional antenna, a proof of performance must also be 
filed as required by § 3.33(b). 


(b) Program tests shall not commence until specific 
Commission authority is received. The Commission reserves 
the right to change the date of the beginning of such tests 
or to suspend or revoke the authority for the program tests 
as and when such action may appear to be in the public 
interest, convenience and necessity. 
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(c) Unless sooner suspended or revoked program test 
authority continues valid during Commission consideration 
of the application for license and during this period further 
extension of the construction permit is not required. Pro- 
gram test authority shall be automatically terminated by 
final determination upon the application for station license. 


(a) All operation on program test authority shall be in 
strict compliance with the rules governing standard broad- 
cast stations and in strict accordance with representations 
made in the application for license pursuant to which the 
tests were authorized. 


(e) The granting of program test authority shall not be 
construed as approval by the Commission of the application 
for station license. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Where the Court of Appeals remanded Case No. 
13,021 to the Federal Communications Commission with 
directions to reconsider its decision therein in view of the 
intervening death of one of the partners of intervenor 
Shreveport Television Company: 


a. Was the Commission’s affirmance of its grant to 
intervenor Shreveport Television Company supported 
by ample evidence with respect to its findings: That 
intervenor gave greater assurance of effectuation of 
program proposals and continuing awareness of com- 
munity needs; that intervenor was entitled to a pref- 
erence on the factor of diversification of control in 
the media of mass communications; that appellant, 
Southland Television Company, was not entitled to 
a preference for its staffing plans? 


. Did the Commission err in failing to reopen the 
record to receive additional evidence? 


Points Presented in Case No. 18,021 Repeated Herein 


1. Does the record contain substantial evidence to sup- 
port the Commission’s Findings and Conclusions with 
regard to: 


a. The relevance of the record of appellant’s proposed 
manager in operating Radio Station KCIJ. 


b. The relevance of KCIJ’s performance to the relia- 
bility of appellant’s program proposals. 


ce. The preference accorded Shreveport Television Com- 
pany on the question of diversification. 
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I. The Commission’s Findings and Conclusions in 
Determining that Shreveport Television Com- 
pany Was to Be Preferred over Southland Tele- 
vision Company Are supported by Substantial 
Evidence of Record and Are Correct 


A. Probable Effectuation of Program Pro- 


B. Diversification of Control in Mass Com- 
munications Media 


. In Reconsidering Its Original Decision in the 
Light of the Death of One of Shreveport’s Part- 
ners the Commission Did Not Abuse Its Dis- 
cretion or Commit Error in Failing to Reopen 
the Record to Receive Additional Evidence .... 


. Other Errors Alleged by the Appellant Are 
Either Irrelevant, Without Substance, or Moot 


A. The Commission’s Grant of a License to 
Shreveport Television on January 15, 
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1957, Was a Proper Exercise of Its Ad- 
ministrative Authority, Was Not Preju- 
dicial to Any Rights of the Appellant, 
and Is Irrelevant 


. The Commission’s Findings and Conclu- 
sions With Respect to the Past Program 
Performance of Radio Station KCIJ Were 
Supported by Substantial Evidence and 
Were Clearly Correct 


. The Appellant Is Precluded from Chal- 
lenging the Financial Qualifications of 
Shreveport Television and the Commis- 
sion Did Not Abuse Its Discretion in 
Determining That Shreveport Was Finan- 


. The Commission’s Conclusion That Its 
Evaluation of the Staffing Plans of the 
Respective Applicants Was Unchanged by 
Mr. George’s Death Is Clearly Correct .. 


Conclusion 
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No. 14,487 


SourHLaNnp TELEvision Company, Appellant, 
v. 


FeperaL Communications Commission, Appellee, 
Sureverort TELEvision Company, Intervenor. 


On Appeal from an Order of the Federal 
Communications Commission 


BRIEF FOR INTERVENOR 
SHREVEPORT TELEVISION COMPANY 


—_—_—_———— 


COUNTERSTATEMENT OF THE CASE 


Mutually exclusive applications to construct a television 
facility for operation on Channel 12, Shreveport, Louisiana, 
were filed by intervenor, Shreveport Television Company, 
and appellant, Southland Television Company, on July 1, 
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1952, and July 3, 1952, respectively... An Order designat- 
ing these applications for consolidated hearing was issued 
on May 20, 1953. After a full hearing the Examiner issued 
an Initial Decision in favor of intervenor, Shreveport, on 
June 7, 1954. The Commission, on May 20, 1955, released 
its final decision agreeing with the Examiner that the 
grant should be awarded to Shreveport (J.A. 115-195).? 


After denial of its application appellant filed, on June 
20, 1955, a petition for rehearing and reconsideration 
(J.A. 196-209). On November 17, 1955, this petition was 
denied by the Commission in a Memorandum Opinion and 
Order (J.A. 216-228). Following the denial of its petition, 
Southland took an appeal to this Court (No. 13,021). 


After the record had been filed, the main briefs sub- 
mitted, and while awaiting oral argument on No. 13,021, 
the intervenor, Shreveport, filed with the Court, on June 
7, 1956, a suggestion of the death on June 5, 1956, of Don 
George, a 43% partner in Shreveport. On June 11, 1956, 


appellant Southland filed a motion to remand the case 
to the Federal Communications Commission. After oral 
argument on this motion, the Court, per curiam, on Octo- 
ber 2, 1956, remanded the case to the Commission with 
directions to reconsider its decision in view of Mr. George’s 
death (R. 5598). 


On July 1, 1957, the Commission issued a Memorandum 
Opinion and Order (R. 5620-5624) in which it reconsidered 
its previous May 20, 1955 decision in the light of the death 
of Mr. George. The Commission determined that, not- 
withstanding Mr. George’s death, Shreveport was still 
the preferred applicant for the television facility. 


1 The parties will be referred to herein as follows: Southland Television 
Company, appellant, as ‘‘Southland’’; Shreveport Television Company, inter- 
venor, as ‘‘Shreveport’’; Federal Communications Commission, appellee, as 
‘<Commission’’, A third application was also filed for this facility by Radio 
Station KRMD (hereafter ‘‘KRMD’’). KRMD subsequently abandoned its 
application and has been eliminated from these proceedings. 


2 As in appellant’s brief, ‘‘J.A.’’ refers to the joint appendix in case No. 
13,021; ‘*R’’ refers to the record in No. 14,487. 
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On July 31, 1957, appellant Southland filed a petition 
for reconsideration and rehearing with the Commission 
(R. 5461), which was denied by a Memorandum Opinion 
and Order of April 25, 1958. This appeal followed. 


Thus, the merits of this case have been the subject 
of, in the first instance, an Initial Decision by the Exam- 
iner and, subsequently, four separate Memorandum Opin- 
ions and Orders of the Commission. Each time Shreveport 
has been determined the preferred applicant. These deter- 
minations have been based upon the weaknesses of appellant 
Southland as much as the strength shown by intervenor 
Shreveport. 


The Commission Decisions 
A. 


In its original decision of May 20, 1959, the Commission 
found in favor of Shreveport on three stated and reasoned 
grounds of preference, based on substantial record evi- 
dence. First,.and most important, the Commission con- 


cluded that there was more assurance that Shreveport 
would effectuate its proposal to serve the needs of the 
community than there was with respect to Southland 
(J.A. 191). Second, as a subsidiary point in reaching this 
conclusion, it concluded that there was greater integration 
of ownership and management in intervenor Shreveport’s 
proposal; and, third, it concluded that less concentration 
in the ownership of mass communications media outside 
the Shreveport area would be created by a grant to inter- 
venor, although on this factor no preference was found 
over appellant within the Shreveport area (J.A. 192-194). 


In determining which applicant offered the greatest 
assurance that program commitments would be effectuated 
and that community needs would be met, the Commission 
examined the testimony and other matters of record relat- 
ing to: 
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‘‘The past record of an existing broadcast licensee; 
the local residence of the principals; their assumption 
of responsibility for the policies and operations of the 
proposed station; the degree of integration of the 
principals in the direct operation of the licensee; 
the extent to which the principals have participated 
in civic and community affairs; the experience and 
acumen brought to the licensee by the principals; and 
other cogent considerations as they may be drawn 
from the record.’’ (J.A. 183-84) 


These various factors were thereupon considered in great 
detail by the Commission (J.A. 184-191) and the following 
conclusion was reached with respect to this criterion: 


‘Based upon all of the foregoing, we conclude that 
substantial assurance exists that Shreveport Televi- 
sion’s program commitments will be effectuated and 
community needs met. In arriving at the foregoing 
determination, we attach greatest weight to the fact 
that a 43% partner with a good record of local residence 
and civic activity will have full charge of the day to 


day operations of the station. Although Mr. George 
has had no radio or television experience we have been 
directed to no evidence detracting from the presump- 
tions which arise from his identification with the 
locality and from his proposed integration. Lesser 
weight is accorded the proposed participation of the 
other three partners, although, on the whole, the plans 
of these partners are encouraging. Of the three appli- 
cants, Shreveport Television is the only one proposing 
a fair degree of activity by each of its principals. 
Because of the participation by the other partners 
Mr. George will not lack competent daily assistance 
on an ownership level. Mr. Linam, with his agri- 
cultural background should prove, particularly in this 
important respect, of value to Mr. George and to 
Shreveport Television. 


‘¢150. We conclude that more assurance exists that 
the Shreveport Television program proposals will be 
effectuated and that the community needs will be met 
by that applicant than exists with respect to either of 
the other two applicants. Southland, with its limited 
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amount of integration and the unencouraging record 
of KCIJ, is substantially inferior. As between KRMD 
and Shreveport Television, the margin of difference 
is small, due, principally, to the satisfactory record 
of KRMD (AM). As previously indicated, however, 
the unconvincing showings of Lanford and Dean mili- 
tate against the KRMD applicant.’’ (J.A. 191) 


B. 


On July 1, 1957 the Commission released its Memo- 
randum Opinion and Order of June 27, 1957, wherein it 
reconsidered its decision of May 20, 1955, in the light of 
the death of Mr. George (R. 5620-5624). In this decision 
the Commission reviewed its former findings and concluded 
that, while Mr. George’s death weakened the Shreveport 
Television proposal in the area of assurance of effectuation 
of its proposals and continuing awareness of community 
needs, it was still to be preferred with respect to this 
factor over Southland Television. 


Consideration of Southland regarding this factor had 
been given in the original decision of the Commission in 
paragraphs 134-139 (J.A. 184-187). In paragraph 147 of 
that original decision the qualifications of the partners in 
Shreveport, other than Don George, were set forth from 
the standpoint of their residence, experience, civic activi- 
ties, background and the extent of participation proposed 
by them. Therefore, in reconsidering that original opinion 
without regard to the presence of Don George, the Com- 
mission compared its findings in paragraph 147, with 
respect to the remaining Shreveport partners, with its 
findings in paragraphs 134 to 139, with respect to South- 
land. It found that it had not originally been persuaded 
by Southland’s showing on this factor, and that the death 
of Don George added nothing to the merits of Southland’s 
ease. Southland had been found deficient because of its 
limited amount of integration of ownership with manage- 
ment and the unencouraging record of KCIJ. The remain- 
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ing Shreveport partners, on the other hand, had been 
found well qualified and integrated into the operation of 
the station. The Commission concluded: 


‘it remains apparent that greater assurance is to 
be derived from the showing of Shreveport without 
regard to Mr. Don George than can be found in the 
proposal of Southland. This conclusion stems as 
largely from the weaknesses of Southland .. . as from 
the strength of Shreveport as now constituted and 
considered.’’ (R. 5623) 


C. 


In its Memorandum Opinion and Order issued April 
25, 1958 (R. 5582), denying Southland’s petition for recon- 
sideration, the Commission disposed of certain additional 
matters which it had not discussed in its opinion of June 
97, 1957. As to Southland’s contention that the death 
of Don George should affect the proposed staffing plans 
of Shreveport, the Commission stated that it had given 
no weight to Mr. George’s position as General Manager 
in evaluating the proposed staff of Shreveport, and that 
therefore this factor was not affected by his death. 


Southland had also contended in its petition for recon- 
sideration that the death of Don George would affect the 
financial qualifications of Shreveport Television. The 
Commission took notice of its official records, which showed 
that the station authorized by the grant had in fact been 
completed and had been operating continuously to the pres- 
ent time. It therefore found ‘‘no reasonable basis for 
questioning its financial qualifications to do that which 
has been done’’ (R, 5587). 


One further contention of Southland was dealt with by 
the Commission in its denial of the petition for reconsidera- 
tion. This concerned the claim that the Commission’s 
grant of a license to Shreveport on January 15, 1957 was 
unlawful, since it was contrary to Section 319 of the 
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Communications Act. The Commission determined that 
Section 319 had not been violated and that the argument 
was irrelevant to the matters involved in reconsidering 
its decision in the light of Mr. George’s death (R. 5588-89). 


The Commission also concluded that it was perfectly 
proper for it to make its reconsideration on the basis of 
the record on which the appeal was heard. It determined 
that nothing in this Court’s order of remand in any way 
authorized an exception to the provisions of Section 402(h) 
of the Communications Act of 1934 which requires the 
Commission to carry out a remand order of the court on 
the basis of the record already made. 


SUMMARY OF ARGUMENT 
A. 


The record in this case, viewed without regard to any 
evidence attributable to the presence of the deceased 
Shreveport partner, Don George, clearly supports the Com- 
mission’s conclusion that Shreveport Television is superior 
to the competing applicant, Southland Television Com- 
pany. The Commission considered the probable effectua- 
tion of program proposals as the factor weighing most 
heavily in Shreveport’s favor. The Commission correctly 
found that the record revealed Southland to be ‘‘substan- 
tially inferior’’ to the other applicants on this point. In 
reconsidering its decision, the Commission again clearly 
preferred Shreveport to Southland on this matter; the 
record supports that finding. 


B. 


The Commission was correct in not reopening the record. 
Section 402(h) of the Communications Act of 1934 requires 
the Commission to give effect to an order of remand ‘‘upon 
the basis of the proceedings already had and the record 
upon which said appeal was heard and determined.’’ The 
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only exception to the procedure contained in this seetion 
is where the court orders the reopening of the record 
for the receipt of additional evidence. Neither the letter 
nor the spirit of the Court’s remand required the Com- 
mission to reopen the record for additional evidence. Nor 
was such a proceeding in any way necessary to the fair 
determination of this case. Even assuming, arguendo, that 
Section 402(h) is not applicable in this case, the Commis- 
sion has discretion to determine whether additional evi- 
dence should be taken and the record reopened. Ford 
Motor Co. v. National Labor Relations Board, 305 U.S. 364 
(1939). The Commission did not abuse its discretion. 
It had before it a record which, after the expunction of 
that which was due to Mr. George, clearly and convincingly 
supported a decision in favor of Shreveport. The reopening 
of this record would have caused further delay in a pro- 
ceeding which has now been prolonged six and one-half 
years. 


C. 


The appellant alleges, in shotgun fashion, a number of 
errors. The intervenor submits that none of them are 
proper points for appeal. Appellant challenges the issu- 
ance of a regular license to Shreveport after this Court’s 
order of remand. It is entirely within the authority of the 
Commission to continue operation of the Shreveport sta- 
tion in a manner which the Commission feels best serves 
the public interest. If Shreveport should not be found 
the most deserving applicant, then Shreveport’s conditional 
construction permit would lapse, cancelling the effective- 
ness of any variety of operating authority which may have 
been granted. 


The appellant’s attack on the personal character of the 
deceased Don George, in regard to an alleged racial 
prejudice, is scurrilous, being wholly without support in 
the record. 
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The Commission’s authority to consider the dismal past 
broadcasting experience of Southland’s principals is chal- 
lenged. While appellant’s desire to disassociate itself 
from the operation of Station KCIJ is certainly under- 
standable, it is nevertheless impossible of accomplishment, 
the record being clear that KCIJ was owned and managed 
by principals of appellant. 


The Commission properly disposed of the contention 
that Mr. George’s death again brings in issue the minimum 
financial qualifications of Shreveport by noting that its 
own records conclusively proved that the minimum financial 
qualifications of Shreveport had been met. 


Anpellant also argues that the Commission must now 
find that Shreveport’s staffing plans will suffer as a conse- 
quence of Mr. George’s death. This is inconsistent with 
the Commission’s statement that in evaluating applicant’s 
staffing plans, the proposed participation of principals was 
not a factor. 


ARGUMENT 
L 


THE COMMISSION'S FINDINGS AND CONCLUSIONS IN DETER- 
MINING THAT SHREVEPORT TELEVISION COMPANY WAS 
TO BE PREFERRED OVER SOUTHLAND TELEVISION COM- 
PANY ARE SUPPORTED BY SUBSTANTIAL EVIDENCE OF 
RECORD AND ARE CORRECT 

The principal question presented by this appeal is evi- 
dentiary in nature. If there is substantial evidence in the 
record to support the Commission’s ultimate conclusion 
that Shreveport Television Company is to be preferred 
on the basis of the various factors used by the Commis- 
sion for evaluation purposes, its decision should be affirmed. 

The factors taken into consideration by the Commission 

were pertinent to its determination. See Johnston Broad- 

casting Co. v. FCC, 85 U.S. App. D.C. 40, 175 F. 2d 

351 (1949). 
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The effect of this Court’s order remanding the case to 
the Commission for a redetermination in the light of the 
death of Don George, Shreveport Television partner, was 
to nullify any part of the evidence which might have been 
contributed as a result of Mr. George’s presence or qualifi- 
cations. The record must be considered with such evidence 
expunged. 


A. Probable Effectuation of Program Proposals 


The main factor upon which the Commission relied in 
making the grant to Shreveport in its original decision 
related to the probable effectuation of program proposals 
on the part of the respective applicants (J.A. 195). In 
determining which applicant was to be preferred on this 
factor, the Commission evaluated the showings made by 
the applicants with respect to local ownership, integration 
of management and ownership, participation of principals 
in local, civic and community affairs, and other broadcast 
activities. The Commission found that ‘‘the showing made 
by Southland on this question of probable effectuation is 
not particularly persuasive’”’ (J.A. 186). In summing up 
the basis for this finding, the Commission stated: 


‘*Although a majority of Southland’s stock will be 
owned by local residents with excellent backgrounds, 
the stockholders involved have not, for the most part, 
been integrated into the day-to-day operations of the 
proposed station. Such assurance as does exist de- 
rives, primarily, from the proposed participation of 
the brothers Hargrove, but, as has been shown, each 
of them owns but 3.6% of Southland’s stock and none 
proposes full-time participation in day-to-day opera- 
tion. The effect of the participation of Messrs. Kamin 
and Pace is of lessened significance in view of the 
unencouraging record of KCIJ.’’ (J.A. 186-87) 


In contrast, the Commission found that ‘substantial 
assurance exists that Shreveport Television’s program 
commitments will be effectuated and community needs 
met’’ (J.A. 191). This determination was based primarily 
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upon the fact that: ‘‘Of the three applicants, Shreveport 
Television is the only one proposing a fair degree of activ- 
ity by each of its principals’’ (J.A. 191). ‘‘Greatest 
weight’? was given to the fact that Mr. George, a 43% 
partner, would be the general manager of the station, de- 
voting full time to its day-to-day operation. With respect 
to the proposed participation of the other three partners 
the Commission determined: 


‘‘Lesser weight is accorded the proposed participation 
of the other three partners, although, on the whole, the 
plans for these partners are encouraging.’’ (J.A. 191) 


In comparing Southland with the other two applicants 
on this very issue, the Commission stated: 


‘‘Southland, with its limited amount of integration 
and the unencouraging record of KCIJ, is substan- 
tially inferior.’’ (J.A.191) (Emphasis supplied) 


In reconsidering its decision with respect to this par- 
ticular factor, the Commission was bound to disregard any 
evidence which might have been supplied because of Mr. 
George. It is apparent that without Mr. George’s par- 
ticipation substantial evidence would still exist to support 
a preference on the part of Shreveport over Southland. 
The remaining partners of Shreveport would still be active 
in the day-to-day operation of the station, whereas South- 
land’s integration of ownership and management would 
still be severely limited. The demerit which attached to 
certain of Southland’s owners and to its proposed general 
manager because of their association with the poor past 
record of KCIJ would still be present.* We have, then, a 
comparison between an applicant whose substantial assur- 
ance has been lessened with an applicant whose lack of 
assurance is still lacking. The Commission correctly con- 
cluded, therefore, that Shreveport Television was still 


3 An understanding of the poor past performance record of KCIJ is essen- 
tial to this case. Sco infra, pp, 22-29. 
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to be preferred on this important factor. The record 
clearly would support no other determination. 


Southland attempts to discredit the Commission’s rea- 
soning on this factor. While the Commission had originally 
determined that ‘‘lesser weight’? should be accorded the 
participation of the partners in Shreveport other than 
Don George, Southland interprets this to mean ‘‘that the 
Commission attached little weight to the presence of Beck- 
ham, Linam and Henderson, the other three partners of 
Shreveport Television.” (Brief, p. 21, emphasis added.) 
In the context of this case, ‘‘lesser weight’’ does not mean 
‘little weight.’’ The failure to accord the plain meaning 
of the determination which the Commission made with 
respect to the other partners in Shreveport is the basis of 
Southland’s argument. 


To buttress this argument, it refers to the Commission’s 
reliance upon paragraph 147 of its original decision wherein 
it had considered the qualifications of the three remaining 
partners. Because of the Commission’s reliance on that 
particular paragraph, Southland, at page 22 of its brief, 
‘deems it fitting to set them forth in eztenso.* It there- 
upon sets forth in indented fashion certain statements 
attributed to Joint Appendix 190. However, these state- 
ments do not appear at Joint Appendix 190, nor are they 
an accurate paraphrase—much less a verbatim accounting 
—of paragraph 147 of the Commission’s original decision 
which does appear at page 190 of the Joint Appendix. 


So that the Court will not be misled, Shreveport sets 
forth a verbatim account of the particular paragraph re- 
ferred to. The following is there stated with respect to the 
Shreveport partners other than Don George: 


‘6147, With the exercise of his option, William Hen- 
derson will be a 7% partner in Shreveport Television. 


4In Buack, Law Dictionary (3rd ed., 1933), the term in extenso is defined 
as follows: ‘‘In extension; at full length; from beginning to end, leaving 
out nothing.’’ 
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He is a lifetime resident of Shreveport and he is 
reasonably active in a number of local organizations. 
Henderson will devote one or two hours per day to 
the business of the station, carrying out duties as- 
signed by the general manager, familiarizing himself 
with station operation, and assisting in the develop- 
ment of local program sources. Ben Beckham, Jr. 
will be a 25% partner. His legal residence, though 45 
mile from Shreveport, is within Shreveport Televi- 
sion’s proposed Grade A contour. At the present 
time, he spends about half his time in Shreveport 
where he has business interests. In the past, he has 
not been active in Shreveport’s civic and community 
organizations. In the event of a grant, he will move 
to Shreveport; he will be at the station 20 hours per 
week to advise on matters relating to education and 
finance and in helping in any way possible. Henry E. 
Linam will also be a 25% partner. He has long been 
identified with Shreveport, and he has a long record 
of civie activity and public service. During the past 
ten years he has maintained a farm near Shreveport, 
where he has studied and practiced progressive agri- 
cultural techniques. He is an advisor to the Governor 
of Louisiana on matters pertaining to petroleum con- 
servation, agriculture and Latin-American affairs. Mr. 
Linam will be in daily contact with the station manage- 
ment and he will devote half of his time to station 
business. He will serve as agriculture adviser to the 
program department; his background qualifies him for 
that position. None of the principals of Shreveport 
Television have had radio or television experience.’” 
(J.A. 190). 


The fact is, of course, that the Commission’s reliance 
upon Mr. George was merely one aspect of its original deci- 
sion. It did not and could not have envisaged Shreveport’s 
proposal as a one-maa operation. The partnership agree- 
ment of Shreveport Television Company was introduced 
into evidence in these proceedings and is a part of the 
record considered by the Commission (J.A. 90-97). It 
specifically provided that a majority of the partners would 
determine all issues of policy (J.A. 92-93). This means 





14 


that the two remaining partners could have outvoted Mr. 
George on any such issue. This arrangement, which gave 
to each partner an equal voice in the policymaking deci- 
sions, was never challenged. 


Indeed, the partnership agreement provided for exactly 
the event which has occurred, ie., the death of Don George. 
Paragraph 9 of the agreement provides that the death of 
a partner does not terminate the partnership and that in 
such an event the ‘‘remaining partners shall continue the 
business as a partnership....’’ Paragraph 6 states that 
upon Don George’s death a majority of the ‘‘remaining 
partners shall designate his successor and define his 
powers.’’ Thus the Commission and the parties hereto were 
aware of the provisions of this partnership agreement at 
the time of the hearing and subsequently. 


With this agreement before them as part of the record, 
the Commission originally concluded that Shreveport was 
the preferred applicant in this proceeding. The provisions 
of the agreement which have since been called into play 


have at all times been before the parties and passed un- 
challenged when the issues were framed and at the hearing. 
Moreover, the fact that attention was thus directly called 
to a possibility which was in any case inherent in the 
nature of human affairs makes it impossible to assume 
that the Commission predicated its grant upon Don 
George’s living forever and immutably filling the position 
of managing partner. 


B. Diversification of Control in Mass Communications Media 


In its original decision of May 20, 1955, the Commission 
awarded a preference to Shreveport Television on the 
factor of diversification of control in the media of mass 
communications because it was associated to a lesser degree 
than Southland with other media of communications outside 
the local area. Neither was preferred as far as the imme- 
diate Shreveport area was concerned because of the fact 
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that three 8.3% stockholders of Southland owned one of 
the seven AM radio stations in the city, while Don George, 
partner in Shreveport, owned 4 of 19 theaters in the com- 
munity (J.A. 192-93). 


Upon reconsideration, in its July 1, 1957 decision, the 
Commission determined that Shreveport’s preference in 
this area was now strengthened as a result of Mr. George’s 
death. This conclusion was based on the fact that Mr. 
George’s death had no effect on Shreveport’s lack of 
association with communications media outside the local 
area or on Southland’s association with such media outside 
the area. With respect to the immediate Shreveport area 
itself, since Mr. George had been the only member of the 
Shreveport Television partnership with interests in any 
media of mass communications, his absence would now 
nullify any adverse effect which his association might 
have had. 


The main thrust of the appellant’s argument with respect 


to this factor is that the Commission abused its discretion 
in failing to attach any significance to the working agree- 
ment between Shreveport Television and the Shreveport 
Journal, one of the daily newspapers in Shreveport. This 
contention, of course, is not related in any way to the 
death of Mr. George. 


The record is abundantly clear that the Commission did 
consider the effect of this agreement and in its original 
decision of May 20, 1955, it made an explicit finding with 
respect to it (J.A. 157-58) and reached reasoned conclu- 
sions thereon (J.A. 179-80). In effect, the Commission 
determined that the agreement conferred no control of 
either Shreveport Television or the Shreveport Journal 
on each other. The evidence substantiating these findings 
and this conclusion clearly shows that while news items 
would be exchanged between the station and the paper, 
there would be no editorial connection between them (R. 
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2296-2297), and of course there is no ownership connection 
between the two, as recognized by the appellant (Brief, 
p. 35). That the agreement would have no significant 
bearing on concentration of control and ownership in the 
media of mass communications can scarcely be doubted. 


With respect to the immediate Shreveport area, the 
Commission noted on April 25, 1958, in its Order denying 
Southland’s petition for reconsideration, that ‘‘there is 
nothing in the record or pleadings to indicate that Mrs. 
George did, in fact, inherit an interest in the theaters. 
In any event, assuming arguendo that Mrs. George did 
inherit her husband’s full interest in the theaters, the 
preference originally accorded Shreveport Television in 
the factor of control over media of mass communications 
would remain’’ (R. 5588). 


Il. 


IN RECONSIDERING ITS ORIGINAL DECISION IN THE LIGHT 
OF THE DEATH OF ONE OF SHREVEPORT’S PARTNERS. 
THE COMMISSION DID NOT ABUSE ITS DISCRETION OR 
COMMIT ERROR IN FAILING TO REOPEN THE RECORD 
TO RECEIVE ADDITIONAL EVIDENCE 

There is a serious question as to whether or not the 

Commission had authority to reopen the record, even if it 
had decided it was necessary. This Court’s Order merely 
vacated the previous decision and directed a reconsidera- 
tion of it. The Order itself contained no language which 
would indicate that the Court contemplated a reopening 
of this record. Authority for remanding a case to the 
Commission is found in Section 402 (h) of the Communi- 
cations Act of 1934, as amended. It is there stated that 
it is the duty of the Commission, in giving effect to an 
order of remand, ‘‘to do so upon the basis of the proceed- 
ings already had and the record upon which said appeal 
was heard and determined.’’ The only exception to the 
procedure contained in this section of the Act is in case 
the Commission is ‘‘otherwise ordered by the court.’ 
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It is not clear, however, that Section 402 (h) is appli- 
cable where a case is remanded without reversal, such as 
occurred here. The language of the section seems to give 
authority for remand only ‘‘in the event that the court 
shall render a decision and enter an order reversing the 
order of the Commission.’”? In Fleming v. Federal Com- 
munications Commission, 225 F. 2d 523, 526 (D.C. Cir. 
1955), the court recognized ‘‘that the Communications 
Act, unlike some statutes governing administrative agen- 
cies, confers no specific authority for remand without 
reversal.’’ It then referred to Ford Motor Co, v. National 
Labor Relations Board, 305 U.S. 364 (1939), and consid- 
ered that the Supreme Court, in that case, had taken the 
view that the remand of a cause without deciding the merits 
rested not only on a statutory provision authorizing re- 
mand, ‘‘but also on the general equity powers which a 
court exercises in reviewing administrative action’’ (225 
F. 2d at 526). It is apparent, therefore, that if this court 
was relying on Section 402 (h) of the Communications 


Act for its authority in remanding this case without decid- 
ing the merits, the Commission was without power to 
reopen the record, since the court had not directed it to 
do so. The Fleming case does not teach to the contrary. 
In that decision the court remanded the case to the Com- 
mission ‘‘with directions to reopen the record.’’ (225 F. 
2d at 526.) 


If the court, on the other hand, was not relying on Sec- 
tion 402 (bh), but rather, entirely upon its general equity 
powers, and the teaching of the Ford Motor Co. case, we 
must look to the Supreme Court’s decision in that case to 
determine whether a remand under the circumstances 
demands the reopening of the record. It was there stated, 
at page 373 of the official report: 


‘It is familiar appellate practice to remand causes 
for further proceedings without deciding the merits 
> 
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The effect of such a remand was treated later in the 
opinion as follows: 


‘‘Such a remand does not dismiss or terminate the 
administrative proceeding. If findings are lacking 
which may properly be made upon the evidence already 
received the court does not require the evidence to be 
reheard. Federal Trade Commission v. Curtis Pub- 
lishing Co., supra; International Shoe Co. v. Federal 
Trade Commission, supra.’’ 305 U.S. at 374. 


It would seem, therefore, that this Court, in remanding 
the case to the Commission without specifically ordering 
a reopening of the record, might have been relying upon 
the Ford Motor Co. case as its authority. If this is true, 
whether or not the record was reopened or additional 
evidence adduced was entirely within the discretion of 
the Commission. Due process is not involved and the 
appellant does not so contend. If the record before the 
Commission, after expunging the evidence with respect 
to Mr. George, contains sufficient substantial evidence to 


support its ultimate determination in awarding the grant 
to Shreveport, there has been no abuse of this discretion 
and no substantial right of the appellant has been violated.® 


In Television City, Inc., 14 Pike & Fischer RR 466a 
(1956), upon which the appellant relies, an applicant who 
had won the Initial Decision requested the Commission to 
reopen the record so that it might submit evidence to show 
the steps taken as a result of the death of one of its 
principals. Obviously the applicant itself realized that 
without the particular principal its case was substantially 
weakened and its chances of remaining preferred over the 
other highly qualified applicants were greatly diminished. 
The Commission, without having examined the record or 

5 Cf. Communist Party v. Subversive Activities Control Board, 351 U.S, 115, 
125 (1956), where the court said: ‘‘ Alternatively, the Board may . . . with- 
out further hearing, expunge the testimony of these witnesses from the record. 


In either event, the Board must then reconsider its original determination in 
the light of the record as freed from the challenge that now beclouds it.’’ 
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evaluated the evidence, granted the petition, since it seemed 
new evidence would be needed to make a fair determination 
between the applicants as then constituted. 


In the present case the Commission was familiar with 
the record since it had previously examined the evidence. 
It was aware of the weaknesses in the Southland proposal 
and the overall strength of Shreveport’s proposal. Clearly, 
Don George’s death could not affect the merits, or demerits, 
of Southland’s proposals in any manner. It could only 
affect the showing previously made by Shreveport. Being 
aware of the record and evidence contributed by Mr. 
George, the Commission did not abuse its discretion in 
determining that no new evidence was necessary to re- 
evaluate the applicants on a comparative basis. 


OL 


OTHER ERRORS ALLEGED BY THE APPELLANT ARE EITHER 
IRRELEVANT, WITHOUT SUBSTANCE. OR MOOT 


A. The Commission’s Grant of a License to Shreveport Televi- 
sion on January 15. 1957. Was a Proper Exercise of Its Ad- 
ministrative Authority, Was Not Prejudicial to Any Rights 
of the Appellant, and Is Irrelevant 

The leading argument which the appellant sets forth in 
its brief is that the Commission erred in issuing a licence 
to Shreveport on January 15, 1957, after the order of the 

Court remanding the case to the Commission and before 

the Commission had reconsidered its original opinion. The 

purpose of this argument is elusive. It cannot be doubted, 
nor is it contended by the appellant, that it was in the 
public interest to continue the operation of this television 
channel in Shreveport. Certainly the Commission has 
ample power to permit the maintenance of television serv- 
ice on a temporary basis pending its final decision. The 
selection of the party to provide such service is a matter 
wholly within the Commission’s discretion. Cf. Federal 
Communications Commission v. Pottsville Broadcasting 
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Co., 309 U.S. 134 (1940) ; WIBC, Inc. v. Federal Communi- 
cations Commission, 259 F. 2d 941 (D.C. Cir. 1958). It 
would be unreasonable to expect the Commission not to 
select for this service a party who had met the minimum 
qualifications of a station licensee and who was, in fact, 
operating this station. 


The appellant places great emphasis on the fact that 
it was a regular license which was granted on July 15, 
1957, rather than a temporary operating authority, and 
that while the previous temporary operating authority 
granted to Shreveport Television was subject to whatever 
action the Commission might take upon the termination of 
the presently pending appeal, the regular license contained 
no such condition. This, it is contended, is in violation of 
Section 319 of the Communications Act. Section 319, 
however, makes it plain that the license issued by the 
Commission is to cover a construction permit previously 
issued. The construction permit issued to Shreveport 
in this instance specifically contains the condition referred 


to above which was attached to its temporary operating 
authority. Since Shreveport is presently the grantee of a 
conditional construction permit, if that permit should be 
determined to be invalid for any reason the license covering 
it would, by like token, be defective. To contend other- 
wise is simply nonsense. 


The appellant’s contention that the Commission erred in 
failing to reinstate Interim Television Company as oper- 
ator of the station is also without merit. Interim was a 
company owned equally by Southland, Shreveport and 
KRMD. KRMD has been dismissed from these proceed- 
ings and is no longer an entity, and Shreveport, of course, 
is opposed to any such reinstatement. Aside from the fact 
that Interim has not validly petitioned to operate the 
station, that company is clearly incapable of doing so.° 


——— 


6 See R. 5589 for the Commission’s disposition of this point. 
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B. Admission Policies of Don George Theaters 


The appellant devotes a considerable portion of its brief 
to a discussion, under the above entitled heading, and 
complains that this factor should not have been ignored by 
the Commission in weighing the qualifications of Shreve- 
port Television. This factor relates to certain evidence 
in the record which showed that Negroes were not ad- 
mitted to Mr. George’s theaters because it was not eco- 
nomically feasible to do so in the conditions prevailing 
in Shreveport. The exact purport of the appellant’s 
argument on this point is not entirely clear. In one instance 
(Brief, p. 33), it is contended that this factor is relevant 
in determining the probable effectuation of the program 
proposals of Shreveport, while earlier in the argument it 
is contended that the factor is of decisional significance 
standing alone. Presumably, the appellant intends by this 
that the character qualifications of Mr. George are defective. 


First, notwithstanding the appellant’s inferences, the 
Commission did not ignore this factor. Considerable evi- 
dence appears in the record with respect to it and the fact 
is clear and undisputed that Mr. George was not personally 
prejudiced (J.A. 21-22). He and the other stockholders, 
officers and directors of Shreveport Television have pro- 
posed to carry programs with Negro talent, and to program 
for and in cooperation with Negro groups (J.A. 154-55; 
J.A. 17&]). Negroes and whites are both to be freely 
admitted to the television studio (J.A. 19). 


Unrefuted testimony showed that Mr. George had par- 
ticipated in studies aimed at opening new fields for Negroes 
(R. 2261-62). There is no dispute that he has run theaters 
which admit Negroes (J.A. 18). With regard to the only 
Shreveport theater which was testified to in meaningful 
detail, Mr. George’s testimony was that when he built 
the theater it would not have paid to install a special 
baleony for Negroes (J.A. 19). He further testified that 
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it was his belief that the laws of the State of Louisiana 
prevented the mingling of Negro and white patrons on 
the same floor of any motion picture theater (J.A. 19-20). 
In fact, when questioned by the Examiner, Mr. R. Clyde 
Hargrove, a Shreveport resident and a stockholder in 
Southland Television who was acting as co-counsel for 
that applicant, corroborated Mr. George’s testimony and 
stated that segregation was required by Louisiana law 
(J.A. 20). 


The appellant now seeks to show that Mr. George was 
mistaken about the law of Louisiana and to introduce the 
laws of that state into this proceeding. Whether or not 
Mr. George was mistaken in this regard does not seem 
material or relevant to the determination which the Com- 
mission was required to make. There was not the slightest 
evidence that Mr. George was personally prejudiced, and 
any attack now made on his qualifications and character 
in this regard is completely unwarranted and would seem 


to reflect upon the character and motives of the person 
bringing the charge. There is not a shred of testimony 
to support any finding that the likelihood of Shreveport’s 
effectuation of its programs will suffer in the slightest. 
Of course, to the extent that the late Mr. George’s char- 
acter is being assailed, the point has become moot. 


C. The Commission’s Findings and Conclusions With Respect 
to the Past Program Performance of Radio Station KCIJ 
Were Supported by Substantial Evidence and Were Clearly 
Correct 


The appellant’s brief deals at length with an attack upon 
the weight given to the past program performance of 
Radio Station KCIJ and the significance which was at- 
tached to that past performance in this proceeding. Actu- 
ally, the findings (J.A. 165-69) and conclusions (J.A. 185-86) 
of the Commission with respect to KCIJ were subsidiary to 
and in support of its larger determination that Southland 
Television was not particularly persuasive in showing 
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that its program proposals were likely to be effectuated 
(J.A. 191). 


An understanding of the corporate structure of the 
appellant, Southland, will aid in evaluating the significance 
which the Commission attached to the operation of Radio 
Station KCIJ. Basically, Southland is a corporation which 
is wholly owned by four individuals, Kamin, Goldberg, 
and Coon of Texas, and Pace, who has recently come 
to Shreveport (J.A. 123-24). These individuals are re- 
ferred to herein as the ‘‘Texas group’’. After this cor- 
poration had been formed and had filed its application the 
Texas group entered into a contract with a group of some 
17 Shreveport residents which provided that in the event 
a grant was obtained the Shreveport group would become 
two-thirds owners of the stock of the applicant corpora- 
tion (J.A. 123-24). This contract was implemented by a 
voting trust which held all of the corporation’s stock, still 
owned 100% by the Texas group, for the purpose of making 
the stipulated changes in corporate structure if the re- 
mainder of the terms and conditions of the contract were 
carried out. It is the prospective entity comprising the 
Texas and Shreveport groups which the Commission treated 
as the applicant, appellant herein (J.A. 123-26). Actually, 
the bona fides of the Shreveport group’s intention to go 
through with their contractual arrangement is question- 
able, since the Commission found as a fact that in the 
case of an identically organized entity, a group comprising 
to a very large degree the same persons as make up the 
Shreveport group here, had, after receiving an unopposed 
grant, simply withdrawn from its contract with the Texas 
group (J.A. 128-131). 


In any event, Radio Station KCIJ in Shreveport, Lou- 
isiana, is owned by Kamin, Goldberg and Coon, the Texas 
group referred to above. The other member of the Texas 
group, John H. Pace, is employed as the general manager 
of KCIJ. 
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The evidence was that Station KCIJ had not only dis- 
regarded its representations to the Commission as to what 
its programming would be; it also, in so doing, had adopted 
programming which the Commission did not feel would 
meet the needs of the area (J.A. 185-186). This was done 
under the express direction of Mr. Pace (J.A. 8-9), whom 
the Shreveport group thoroughly approved as vice presi- 
dent and director of the proposed television facility 
(J.A. 35). 


Appellant seeks to divest Mr. Pace of responsibility for 
this repudiation of promises to the Commission, by pleading 
that he did it in response to the orders of his employers, 
the Texas group, which serves a minority interest in the 
appellant applicant. This is less than accurate. The fact 
is that the Texas group hired Mr. Pace because he had al- 
ready demonstrated his ability to do at another station 
what he did at KCIJ after being hired (R. 993, J.A. 9-10). 
In other words, Mr. Pace was not compelled by his em- 
ployers to resort to inferior programming. He held him- 


self out, and was employed by them, because of his demon- 
strated skill at debased programming which produced 
profits (J.A. 9-10; 35). 


It is unfortunate that the printed record cannot clearly 
convey how debased the KCIJ programming really was. 
Ninety-seven per cent of the station’s time was taken up 
by the playing of records and recorded material (J.A. 10). 
When Mr. Pace came to the station it had an ‘‘exception- 
ally varied type of programming”’ (J.A. 8-9). He made 
a survey of the area, and on the basis of this and his past 
experience, ‘‘recommended three distinct types of pro- 
gramming to differ from the type which was already in 
use’? (and which had been represented to the Commission 
as what would be produced) (J.A. 8-9). Mr. Pace ‘‘rec- 
ommended to Mr. Kamin and Mr. Goldberg that we set 
up a basic programming of popular music from approxi- 
mately sign on to 9:30; hillbilly and western music from 
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9:30 to 2:30 in the afternoon, and race music from 2:30 
to 4:30’’ (J.A. 8-9). 


‘‘Race music’? was purveyed by a colored dise jockey 
known as ‘‘Daddy-O-Hot-Rod’’, who appeared for three 
and a half hours a day (J.A. 112). His program com- 
prised generally the type of material shown in Exhibits 
102 and 103 (J.A. 107-109); and was characterized by 
very heavy interlarding of commercial announcements, 
frequent ad libbing (which was not monitored by the sta- 
tion director) (J.A. 12), grunts, groans and squeals (J.A. 
107-109) and the mingling of spirituals with advertisements 
for beer (J.A. 12). Another of the station’s principal 
performers at times substituted, without permission, 
Daddy-O-Hot-Rod or other typical KCIJ material for 
prepared governmental transcriptions which were sup- 
plied for such purposes as armed forces recruiting. As 
a result, it could have been inferred that the Government 
was sponsoring the type of program presented (J.A. 14-15). 


Appellant contends, however, that it is somehow im- 
proper to hold this type of operation against the Shreve- 
port group. On the contrary, the record is clear that they 
adopted the KCIJ record im toto. The Shreveport group 
approved Pace as the manager of the proposed television 
station for precisely the same reasons which had led the 
Texas group to hire him. This is not a surprising conse- 
quence of the attitude taken by the Shreveport group 
whose leading spokesman testified on direct that the strong- 
est possible recommendation of a station manager is that 
he has run it profitably (R. 2648, R. Clyde Hargrove). 
Indeed, in considering Mr. Pace’s qualifications no check 
was made into the quality of programming he was then 
doing at KCIJ* (J.A. 5-6). 


7 This fact does not excuse the Shreveport group, on the ground of ignor 
ance, for its sponsoring Mr. Pace and his programming at the hearing. By 
that date its members could not have failed to know at least the general 
policies pursued at KCIJ under his direction. 
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It should be added in considering whether appellant 
is properly chargeable with the deficiencies of KCIJ, that 
its proposal was not only to adopt KCIJ’s policies and 
manager as its own, but also to transfer bodily all of the 
principal performers from KCIJ to the proposed televi- 
sion operation (J.A. 10-12). Also, of course, the Shreve- 
port group voluntarily joined the owners of KCIJ in 
creating the entity which applied for the television station. 
It is difficult to see why they should have done so apart 
from their stated purpose to utilize the experience of the 
latter in the new venture (J.A. 10-12). If this was their 
purpose it does not become them to complain that the 
Commission found the Texas group’s experience relevant 
in deciding what the new entity would do. The Commis- 
sion’s findings on the unreliability of appellant’s promises 
of varied and well-balanced programming for the future 
are fully supported. 


Appellant also attacks the Commission’s treatment of 
KCIJ programming as being inconsistent with its decision 


in Tampa Times, 10 Pike & Fischer RR 77 (1955), (Br. p. 
31-35). What Appellant says in effect is that, since the 
Commission found that the debased programming of 
another applicant in another case was outweighed by other 
favorable factors appearing in that case, it should not have 
found that KCIJ’s debased programming was an adverse 
factor in this case. This is a patent non sequitur. 


It is true that in Tampa Times the Commission was 
confronted with the fact that a principal stockholder and 
proposed manager of one applicant for a television station 
had been the owner and operator of a small radio station 
(WALT), the record of which would appear, from a brief 
survey of the Commission’s opinion, to have been almost 
as dismal as that of KCIJ. It is also true that the Com- 
mission, after a very extensive analysis of other facts and 
circumstances which have no parallel here, determined 
that the sins of WALT’s manager could be forgiven suffi- 
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ciently to grant a permit to the new entity in which he was 
a participant. 


It obviously is not permissible here to explore the entire 
record on which the Commission acted in Tampa Times. 
The contrast between that case and this, however, is suffi- 
ciently shown by noting that the president of the present 
appellant testified : 

‘¢. . . the general policy of KCIJ is not materially 


different if any from what we propose to operate at 
the television station’’. (J.A. 5). 


While in Tampa Times the Commission credited: 


‘<The assurances, not only of Tison (WALT’s owner- 
manager) but of other stockholders such as Governor 
Carlton and Ward, that the station would be run in 
accordance with the announced policies and not those 
of WALT ....’? (10 RR 135, emphasis supplied.) 


The Commission also found that a former Tison-operated 
station had a commendable record (ibid). 


In the instant case there is no disavowal of KCIJ’s pro- 
gramming or policies by anyone—its manager, its owners 
or the prospective owners of the proposed television sta- 
tion. On the contrary, they all defended KCIJ, and still 
do so here (Br. pp. 39-41). Moreover, as indicated above, 
they gave concrete evidence of their approval by explicit 
endorsement (J.A. 5), by employing KCIJ’s manager as 
their manager, and by taking over bodily the operating per- 
sonnel who gave the KCIJ programming its least admir- 
able features. None of appellant’s participants is shown, 
or was found, to have operated a station with a commend- 
able record. 


In the light of these facts, it is difficult to avoid the 
suspicion that appellant’s real purpose in bringing in the 
Tampa Times case is to afford a pretext for citing as favor- 
able to it this Court’s decision in Tampa Times’ appeal. 
There is indeed good reason why appellant should wish 
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to divert attention from the true relevance of that decision 
to the major issue here presented. In Tampa Times Com- 
pany v. Federal Communications Com’n, 230 F. 2d 224 
(D.C. Cir. 1956), there was raised the question whether 
the Commission had been arbitrary in deciding that the 
winning applicant ‘‘was to be preferred as most likely 
to carry out its proposals’’. In declining to interfere with 
the Commission’s decision on this, and other, issues this 
Court said: 

‘¢While the underlying factors may have been con- 

flicting and subject to different ultimate inferences, 


the result was reasoned and, we think, well within the 
bounds of permissible judgment.’’ 230 F. 2d at 226. 


The Court further pointed out that such issues: 


‘¢are in that area in which, under the doctrine of the 
recent decisions in Pinellas Broadcasting Company v. 
Federal Commission and McClatchey Broadcasting 
Company v. Federal Communications Commission, 
the Commission has been given wide power of 
judgment. The Congress conferred upon the Com- 
mission the task and responsibility of evaluating 
comparative claims of mutually exclusive applicants. 
So long as it observes all procedural requirements, 
considers the issues, reaches reasoned conclusions, and 
renders reasoned judgment, courts cannot superimpose 
their opinions upon these matters.’’ Id. at 226-27. 


Finally, in that case, one appellant argued strenuously, 
as Appellant does here, that the Commission was inconsist- 
ent because it had disqualified the appellant on the basis 
of a factor which it had not found disqualifying as to a 
different applicant in a previous case. The court properly 
gave this contention only passing notice. It merely pointed 
out that, as here, the factor in question was weighed in 
the former case with factors other than those present in 
the case before it and that the Commission had found that 
the differences justified a different result. It is believed 
that the decision of this Court in Tampa Times is clearly 
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dispositive of the instant appeal. Cf. International Broad- 
casting Corp. v. Federal Com. Com’n, 237 F. 2d 205, cert. 
denied, 352 U.S. 895 (1956); Charleston & W. C. Ry. v. 
Federal Power Com., 234 F. 2d 62 (D.C. Cir. 1956): and 
Radio Corp. of America v. United States, 341 U.S. 412, 71 
S. Ct. 806 (1951). 


D. The Appellant Is Precluded from Challenging the Financial 
Qualifications of Shreveport Television and the Commis- 
sion Did Not Abuse Its Discretion in Determining That 
Shreveport Was Financially Qualified 

Before the applications in this case were designated for 
hearing, Shreveport Television, as well as the other appli- 
cants, was determined to meet the necessary minimum 
financial qualifications by the Commission. In the course 
of the hearing the Shreveport Television partnership 
agreement was introduced into the record. This agreement 
specifically provided for such a contingency as the death 
of Mr. Don George. The provisions of this agreement were 


thus made subject to the attack of the other applicants to 
this proceeding, but none of them attempted to raise the 
issue that Don George’s death and the effectuation of the 
provisions made for it would in any manner affect Shreve- 
port’s legal or financial qualifications. It seems beyond 
doubt that Southland is precluded from such a challenge 
at this stage. 


Southland’s reliance upon the recent case of WLOX 
Broadcasting Co. v. FCC, ... U.S. App. D.C. ..., ... F.2d 
..-» No. 14,106, Sept. 18, 1958, is completely misplaced. 
There is nothing in this record that resembles in any man- 
ner the dismal financial picture which was spread upon 
the record in that case, and of course the appellant’s con- 
tentions are completely refuted in the Commission’s denial 
of its petition for reconsideration. By taking official notice 
of its own records it noted that the station authorized by 
the grant to Shreveport was actually completed and had 
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been operating continuously from the date of completion. 
The Commission’s conclusion was as follows: 


‘‘In that Shreveport Television promptly constructed 
its station and has operated it for a period of more 
than two years, we can see no reasonable basis for 
questioning its financial qualifications to do that which 
has been done.’’ (R. 5587) 


It is frivolous to argue that the Commission is prevented 
from noting its own official records when to reopen the 
record and introduce those same official documents would 
conclusively prove that the issue sought to be raised had 
no merit. It is of course proper and no abuse of discretion 
for a court or a commission to note records and documents 
which are properly a part of its own official files. Cf. 
Massachusetts Bay Telecasters, Inc. v. Federal Communi- 
cations Commission, ... U.S. App. D.C. ...,... F.2d ..., 
No. 13,896, July 31, 1958. 


E. The Commission’s Conclusion That Its Evaluation of the 
Staffing Plans of the Respective Applicants Was Un- 
changed by Mr. George’s Death Is Clearly Correct 

Southland argues that the presence of Don George as 

the proposed station manager of Shreveport was undoubt- 
edly a prime factor in bringing Shreveport’s staffing plans 
up to par with those of Southland. Therefore, it contends, 
the Commission must now find that his absence detracts 
from the staffing plans of Shreveport Television. Again, 
the reasoning is based upon a faulty major premise. In 
paragraph 40 of its May 20, 1955 decision (J.A. 141) the 
Commission found that ‘‘Mr. George has had no experience 
in the operation of a television broadcast station.’? Mr. 
George’s integrity and reputation were certainly a positive 
factor in considering program effectuation and community 
needs, but the beneficial aspects of Shreveport’s staffing 
plans obviously depended upon the excellence and skills of 
the other staff members proposed, rather than on the lack 
of experience of the general manager. 
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Of course, an examination of the Commission’s decision 
of May 20, 1955, making the original grant, shows that no 
weight was given to Mr. George’s employment as general 
manager in the conclusions set forth with respect to the 
proposed staffing of Shreveport Television. As the Com- 
mission stated in its denial of Southland’s petition for 
reconsideration, ‘‘The contentions for preference on the 
basis of the degree of identification of principal employees 
by the respective applicants were specifically rejected. 
There is thus no merit in the contentions here made by 
Southland for a preference on the basis of its proposed 
staffing plans’’ (R. 5587). 


CONCLUSION 


Appellant Southland was found to be ‘‘substantially 
inferior’’ to its competing applicants on the principal point 
of difference between them. Southland’s showing was not 
improved in any way by the death of Don George. The 
Commission viewed the evidence in the light of the expunged 
record and found that the evidence still clearly required 
that Shreveport be preferred and that no new evidence was 
required for the Commission to carry out the remand of this 
Court. A fair reevaluation of the case in the light of the 
death of Don George could be made and was made on the 
basis of the very complete record established at the hearing. 


Respectfully submitted, 


Henry B. WEAVER, JR. 
Quinn O’ConNELL 
Attorneys for Shreveport 
Television Company 


WEAVER AND GLASSIE 
1225 19th Street, N. W. 
Washington 6, D. C. 


February 2, 1959 
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I 
FAILURE OF COMMISSION 
TO REOPEN AND REHEAR 


Appellee and intervenor have sought to create the im- 
pression that the Commission’s original decision favoring 
Shreveport Television rested upon many factors; that 
Shreveport Television was preferred over Southland 
because of superiority in many areas of comparison. The 
truth is that Shreveport Television was preferred on two 
factors. A slight preference was awarded Shreveport Tele- 
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vision in the matter of diversification and control of the 
media of mass communications, a preference of doubtful 
validity, and the principal factor of “effectuation of pro- 
gram proposals”. In preferring Shreveport Television 
over Southland on the latter factor, the Commission stated: 

- we attach greatest weight to the fact that a 43% part- 
ner (Don George) with a good record of local residence 
and civic activity will have full charge of the day-to-day 
operations of the station” (JA 191). Significantly, the 
Commission then made this observation: 


“In no other area have we been able to discern sig- 
nificant difference among the applicants” (JA-195). 


The “Counterstatement of Questions Presented”, and the 
major portions of the briefs of appellee and intervenor, 
are a deliberate attempt to bring the instant case within 
this Court’s holdings in Pinellas and Tampa Times. Inter- 
venor states that “... the decision of this Court in Tampa 
Times is clearly dispositive of the instant appeal” (Inter- 
venor, p. 28-29). In relying upon Tampa Times, appellee 
states that “To a very large extent the issues raised by this 
appeal lie in an area where the Commission’s powers of 
judgment are broad” (Appellee, p. 13). Appellee and inter- 
venor would thus have it appear that this is just another 
case where the Commission has observed all procedural 
requirements, considered the issues, reached reasoned con- 
clusions, and rendered a reasoned judgment, and that this 
Court may not superimpose its opinion in such matters. 

Tampa Times has, indeed, some application in the instant 
appeal. It shows clearly that in the instant case this Com- 
mission has employed “... shifting emphasis of compara- 

1 Tampa Times Company v. Federal Communications Commission, 97 U.S. 

App. D.C. 256, 230 F. 2d 224; Pinellas blag age Company v. Federal 


Communications Commission, 97 U.S. App. D.C. 236, 230 F. 2d 204, cert. 
den. 350 U.S. 1007. 
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tive criteria obliterating any predictable pattern of decis- 
ion”, See dissent of Mr. Justice Bazelon on petition for 
rehearing en banc in Beachview Broadcasting Corp. v. 
Federal Communications Commission, Nos. 13583, 13913, 
14001, decided Sept. 18, 1958, reh. den. Oct. 22, 1958. A 
casual comparison of appellee’s treatment of WALT in 
Tampa Times and KCIJ in the instant case will demonstrate 
the “shifting emphasis of comparative criteria” which has 
allowed this Commission to pick and choose when it will 
give weight and when it will refuse to give weight to identi- 
cal factual situations. Such treatment has reduced the 
so-called factors of decisional significance to a group of 
meaningless phrases. 

Appellee brushes aside appellant’s references to Enter- 
prise, McClatchy and Butterfield? with the statement that 
the cases are “clearly distinguishable” (Appellee p. 44). 
Appellee asserts that in Enterprise, McClatchy and Butter- 
field, supra, there were “factual issues . . . bearing directly 
and substantially on matters vital to the decision” and that 
“Obviously no such issues are present here” (Appellee, 
p. 45). 

In Enterprise, supra, this Court held that since the 
factor of diversification of media for mass communication 
was found by the Commission to be the very “determina- 
tive feature” of the decision, and inasmuch as “Mr. Hobby’s 
ownership interests on August + were determinative of 
this particular feature”, it followed that a “shift in those 
interests among the parties to the comparative proceed- 
ings was a shift in the foundation of the August 4 decision”. 
The Court was of the view that “the events in question, 
though they occurred subsequent to the August order and 


2 Enterprise Co. v. Federal Communications Commission, 97 U.S. App. D.C. 
374, 231 F. 2d 708; McClatchy Broadcasting Co. v. Federal Communica- 
tions Commission, 99 U.S. App. D.C. 199, 239 F. 2d 19: W. S. Butterfield 
v. Federal Communications Commission, 99 U.S. App. D.C. 71, 237 F. 2d 552. 
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the petition for reconsideration, struck at the very basis 
which had been assigned by the Commission for its decision 
sae 2en Fe 20 708, 111, Fiz. 

In Butterfield, supra, this Court held that it was an abuse 
of discretion for the Commission to deny petitions of appel- 
lants to reopen and rehear the matter of an application 
by WJR for modification of its permit, filed ten days after 
petitions for rehearing had been denied, since the new 
evidence went “, .. to the foundation of the Commission’s 
decision”. The Court was of the view “. . . that refusal to 
reopen the record deprives appellants of their rights as 
competing applicants and ‘the proceedings lose their com- 
parative character’ ”, citing Enterprise, 237 F. 2d 552, 556. 

In awarding the construction to Shreveport Television, 
the Commission stated that it “attach(ed) greatest weight 
to the fact that a 43% partner (Don George) with a good 
record of local residence and civie activity will have full 
charge of the day-to-day operations of the station” (JA 191). 

Vith the passing of Mr. George the whole basis of the 
Commission’s decision collapsed. The mandate of this Court 
in vacating and setting aside the construction permit to 
Shreveport Television, and ordering reconsideration of the 
decision in the light of Don George’s death, required more 
than a mere search of the record by the Commission for 
findings with respect to the three remaining partners which 
would sustain the original grant to Shreveport Television. 

The Court ordered the Commission to “reconsider” its 
decision. Webster’s New International Dictionary, 2nd 
edition, defines “reconsider” as follows: 


“to consider again; to consider with a view to chang- 
ing...” (emphasis added) 


That the Commission failed to consider “with a view to 
changing” is evident by the sequence of events which trans- 
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pired at the Commission following this Court’s Order of 
October 2, 1956. On January 15, 1957 (not July 15, 1957 
as stated by intervenor on page 20 of its brief), some six 
months prior to “reconsidering” its decision as ordered by 
this Court, the Commission awarded a final license to 
Shreveport Television. The Commission was required by 
Section 309(a) of the Act to make an affirmative finding 
that the public interest, convenience and necessity would 
be served by the granting of such license. Having com- 
pleted the administrative process and made the findings 
required by Section 309(a), the Commission’s action of 
July 1, 1957 “reconsidering” its original decision as 
ordered by this Court was a mere ritualistic formality with- 
out substance, and a waste of public funds. 

The presence of Mr. Don George was not only the 
“determinative feature” of the Commission's decision in 
awarding a construction permit to Shreveport Television, 
his presence was clearly the sine qua non. The death of Don 
George left void a 43% interest in the partnership, Shreve- 
port Television was without a day-to-day manager owning 
a substantial interest in the partnership, and the “good 
record of local residence and civic activity” to which the 
Commission attached “greatest weight” in awarding the 
construction permit to Shreveport Television, was suddenly 
no longer a comparative factor in favor of Shreveport 
Television. If the death of Don George did not bring about 
the “greatest loss” to the application of Shreveport Tele- 
vision, then the original conclusion of “greatest weight” 
is absolutely without validity. 

The assertion of appellee that appellant’s brief is “devoid” 
of any showing that its interests were prejudiced by the 
Commission’s action of January 15, 1957 is beyond com- 
prehension (Appellee, p. 49). Pages 16, 17, 18, 19 and 20 of 
appellant’s brief fully demonstrated that the Commission's 
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action of January 15, 1957, in granting a regular license to 
Shreveport six months prior to reconsidering its original 
decision, was (1) in violation of this Court’s Order of 
October 2, 1956, (2) contrary to the Commission’s own 
established procedures, (3) a violation of Sections 309 and 
319 of the Act, and (4) a violation of appellant’s rights to 
reconsideration and rehearing of the decision which had 
been vacated by this Court. 

Appellee weakly admits that “. .. the course normally 
followed by the Commission” is to impose appropriate con- 
ditions in any operating authority which is the subject of 
a pending appeal. However, appellee makes no effort to 
tell this Court why such “conditions” were imposed in the 
operating authority granted to Shreveport Television and 
then not only lifted in the face of this Court’s Order vacat- 
ing the construction permit, but a final license granted 
prior to any reconsideration of the original decision. If 
not contemptuous, the Commission’s actions manifested a 
complete disregard of this Court’s Order of October 2, 1956. 
The regular license granted to Shreveport Television was 
for the period beginning January 15, 1957 and ending June 
1, 1958 (R. 5630). Presumably, the license has since been 
renewed by the Commission on a regular basis for a three 
year period during the pendency of the instant appeal. 

Due process required the Commission to “reconsider” its 
original decision before reaching judgment. With the grant- 
ing of the final license to Shreveport Television, Channel 
12 in Shreveport, Louisiana was no longer an available 
frequency. The so-called “reconsideration” by the Commis- 
sion on July 1, 1957 could not have resulted in a reversal 
and a grant to Southland unless the earlier grant was 
recalled. The Memorandum Opinion and Order of July 1, 
1957 became “... by the Commission’s action (of January 15, 
1957) in substance one for the revocation or modification 
of an outstanding license”. Ashbacker Radio Corp. v. Fed- 
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eral Communications Commission, 326 U.S. 326, 333, 66 
S.Ct. 7/47 

Appellee refuses to diseuss Television City, Inc., referred 
to on pages 26, 27, 28 and 29 of appellant’s brief, and makes 
only a passing footnote reference to that case. (See foot- 
note 21, page 45 of appellee’s brief). It can only be assumed 
that appellee found the contentions of appellant therein to 
be unanswerable. Appellee states that the “. .. the posture 
of that case was quite different from this one: the Com- 
mission was not acting pursuant to a court order...” How- 
ever, as was plainly pointed out by appellant (brief pp. 
27-28), the Commission at first denied a petition to reopen 
the record because of the death of one of the principals 
in the winning applicant, and changed its mind only after 
this Court’s Order of October 2, 1956 remanding the first 
appeal to the Commission for reconsideration in the light 
of Don George’s death. Indeed, the Commission stated 
that the basis of its reversal was this Court’s Order in 
vacating and remanding the first Southland appeal (Case 
No. 13,021). The language of appellee that “the posture 
of that case was quite different from this one”, would appear 
to indicate that the Commission will reopen and rehear 
on the death of a principal of a winning applicant except 
where ordered to do so by this Court. 

Appellee contends that since the partnership agreement 
of Shreveport Television provided for the death of a part- 
ner, “The effect of the death of Don George on the partner- 
ship was already a matter of record, it having been agreed 
that the entity would continue in existence and that his 
successor as manager of the partnership would be named 
by a majority of the remaining partners” (Appellee, p. 47). 
It is contended that the demise of Don George made no 
difference in the operation of the station and that Messrs. 
Beckham (25%), Linam (25%) and Henderson (7%) con- 





8 


tinue to operate the station under the basic agreement 
which was introduced at the hearing. 

While not a matter of record in this proceeding, Mrs. 
Hugenia George, widow of Don George, now holds the 43% 
interest in Shreveport Television formerly held by her 
husband (see footnote 15 of appellee’s brief, pp. 34-35). 
Appellee observes, with reference to Mrs. George, that the 
Commission “. . . attributed no beneficial consequences to 
the applicant” from her association with Shreveport Tele- 
vision, and that appellant had alleged “. . . no facts which 
if established in an evidentiary hearing might tend to 
detract from the applicant as a result of her interest” 
(Appellee, p. 47). 

Appellee has misconstrued the responsibility of the 
Commission pursuant to this Court’s Order. In “reconsider- 
ing” the original decision, in the light of the death of Don 
George, the qualifications of Mrs. George should have been 
spread upon the record and a determination made as to 
whether or not such facts “might tend to detract from the 
applicant as a result of her interest”. By its failure to 
reopen the record and consider such evidence, the proceed- 
ings have lost their comparative character and appellant 
has been deprived of its right as a competing applicant. 
Enterprise, supra, 231 F. 2d at page 712. See also Butter- 
field, supra, 237 F. 2d 552, 556. 


II 
DIVERSIFICATION ISSUE 


Pages 29 and 30 of appellee’s brief are an attempt to 
answer appellant’s charges that the Commission erred in 
failing to attach any weight to the agreement between 
Shreveport Television and The Shreveport Journal, one 
of two daily newspapers in Shreveport, Louisiana. The 
essential parts of the agreement provide as follows: 


“The Shreveport Journal will cooperate with the 
Shreveport Television Company in the exchange of 
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news stories not obtained from leased press wires, and 
in general those stories that are regional and local in 
nature. The Shreveport Journal will provide space, 
in amounts to be determined, for the promotion of tele- 
vision programs carried by the Shreveport Television 
Company’s station. 

“The Shreveport Television Company will provide 
announcements or time in an amount to be determined 
later, for promotion of the services offered the public 
by The Shreveport Journal. The Shreveport Television 
Company, operating its own TV newsroom, will co- 
operate with the Journal in the exchange of news 
stories not received from the leased wire services” 
(JA. 157-158). 


Even the most naive mind would be aware that the fore- 
going agreement was not calculated to promote competition 
between Shreveport Television and The Shreveport Jour- 
nal. However, on the diversification question the Commis- 
sion stated that “... we attach no significance to the work- 
ing agreement which Shreveport Television will have with 
The Shreveport Journal...” (JA. 192, 193). 

What was the true purpose of the agreement, if not to 
lessen competition between the two media? The agreement 
was most certainly not insignificant, as found by the Com- 
mission. From a fair and impartial reading of the agree- 
ment it is apparent that there will be a lessening of com- 
petition between two of the major outlets for news and 
expression of opinion in the Shreveport area. 

In Associated Press v. U.S. (1954) 326 U.S. 1, 20, 65 S. Ct. 
1416, 1424, 89 L. Ed. 2013, the Supreme Court stated that 
“ .. the widest possible dissemination of information from 
diverse and antagonistic sourees” is essential to the public 
welfare. The agreement between Shreveport Television 
and The Shreveport Journal will not promote the dissemi- 
nation of information from diverse and antagonistic sources. 
The whole purpose of the agreement, on the contrary, is 
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designed to eliminate the variety of sources of news and 
information. 

Appellee states that Shreveport Television will not 
become a vehicle for the dissemination of the Journal’s 
editorial policies, and that the news director would not 
broadeast any local news stories furnished by the Journal 
which, in his judgment, were slanted. The very determina- 
tion of what is newsworthy amounts to a “slanting”. 

In Scripps-Howard Radio v. Federal Communications 
Commission, 89 U.S. App. D.C. 13, 189 F. 2d 677 at 683, 
this Court cited Associated Press, supra, and observed: 


“. .. the Supreme Court, in answering the contention 
that application of the Sherman Act ... to the Asso- 
ciated Press might interfere with the freedom of the 
press protected by the First Amendment, said that 
the Amendment rests on the assumption that ‘the widest 
possible dissemination of information from diverse 
and antagonistic sources’ is essential to the public 
welfare. While uttered in a different context, this 
thought is the key to the present question. Inherent 
in the thought is the realization that news communi- 
cated to the public is subject to selection and, through 
selection, to editing, and that in addition there may be 
diversity in method, manner and emphasis of presenta- 
tion. Such variations may arise from numerous cases. 
In considering the public interest the Commission is 
well within the law when, in choosing between two 
applications, it attaches significance to the fact that 
one, in contrast with the other, is dissociated from 
existing media of mass communication in the area 
affected”. 


The news stories exchanged between Shreveport Television 
and The Shreveport Journal will be the subject of selec- 
tion and, through selection, to editing. The fact that an 
employee of Shreveport Television may believe, in his 
judgment, such stories to be newsworthy and free from 
“slanting” is of no importance. Under the agreement 
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between the two media there will be little “diversity in 
method, manner and emphasis of presentation” of news 
stories. It follows that the Commission’s conclusion that 
the agreement was of no significance was clearly erroneous. 
Southland was entitled to a preference on the factor of 
diversification and control of the media of mass communi- 
cation. 


it 
DON GEORGE THEATERS 


Appellee contends that “ ... Mr. George honestly be- 
lieved he was adhering to state law as well as to state and 
local custom”, in refusing to admit Negroes to his thea- 
tres (Appellee, p. 37). Appellee fails to explain, however, 
how Mr. George could have understood law and custom to 
sanction the non-admission of Negroes in motion picture 
theatres, and yet approve the admission and mixed seating 
of whites and Negroes in the balcony of the television sta- 
tion of Shreveport Television Company. Appellee states 
that “... the undisputed evidence of record is that no bal- 
cony was built (in the theatre) because Mr. George believed 
such a balcony would not have been financially successful” 
(Appellee, p. 34). Just how appellant could have disputed 
what Mr. George “believed” is not clear. In any event, it is 
clear that Negroes were excluded from the George theatres 
but were to be admitted to the television balcony freely 
with whites. In each instance, as the appellee suggests, the 
reason appears to have been “financial”. 

In support of its position appellee lamely states that 
“The Commission has held that even the knowing violation 
of state laws would not be held against an applicant with 
an otherwise good local reputation in a situation where 
local custom, implicitly condoned by the state authorities, 
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is uniformly to the contrary” (Appellee, p. 37). Local cus- 
tom may sanction many evils which are condoned by state 
authorities but it hardly behooves a federal agency to com- 
pound the mischief in support of an award of a construc- 
tion permit for a television station. Appellee is careful not 
to assert that the laws of Louisiana required segregation. 
The questions raised by appellant regarding the present 
ownership of the Don George Theatres, and the responsi- 
bility of Mrs. Eugenia George for the admission policies of 
such theatres, remain unanswered by appellee and inter- 
venor. In view of Mrs. George’s acquisition of Don George’s 
43% interest in a licensee of the Commission, it was neces- 
sary to test Mrs. George’s qualifications in the hearing proc- 
ess. This the Commission has failed and refused to do. 


IV 
CONCLUSION 


The Commission’s Memorandum Opinions and Orders of 
July 1, 1957 and April 25, 1958 are contrary to law and 
should be reversed and the cause remanded to the Commis- 
sion for reconsideration in accordance with the judgment 
of the Court. 

Respectfully submitted, 

W. Exvix James 

Roserr L. Burns 
Attorneys for Appellani, 
Southland Television 
Company 


Horx#ernz, SEARS, JAMES AND Burns 
1107 South Coast Bldg., 
Houston 2, Texas 


February 18, 1959 
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Appellant, 
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Fepera, Communications ComMIssION, 
Appellee, 


SHREvEPORT TELEVISION CoMPANY, 


Intervenor. 


Appeau From DEcISION aND ORDERS 
OF THE FepERaL CommuNIcaTIons COMMISSION 


PETITION FOR REHEARING 


Southland Television Company, appellant in the above- 
entitled action, respectfully moves that this Court recon- 
sider its decision herein filed April 16, 1959, in the respects 
hereinafter set forth. It is further requested that the 
matter be set for re-argument before the Court en banc, 
or such panel as may be determined by the Court, because 
of the conflict of the Court’s opinion with at least three 
recent decisions of the Court involving almost identical 
questions of law. 

The opinion of this Court of April 16, 1959 constitutes 
a denial of due process to appellant guaranteed by the 
fifth amendment of the Constitution of the United States, 
and is directly contrary to the holding of the Court in other 
cases. 
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Appellant’s contention that the Court’s opinion is in 
conflict with decisions in other recent cases is supported 
by matters of record in certain orders of appellee Federal 
Communications Commission. Citing this Court’s remand 
Order of October 2, 1956 in Case No. 13,021 (Southland’s 
first appeal), the Commission on November 8, 1956 recon- 
sidered its Memorandum Opinion and Order of July 19, 
1956 which denied the petition of Television City, Inc. 
to reopen and rehear as to the effect of the death of Irvin 
Wolf, one of the principals in the winning applicant for 
television facilities whose death occurred subsequent to 
the Initial Decision of the Examiner. The Commission 
ordered the record reopened and for evidence to be received 
as to the effect of the death of Mr. Wolf with the right of 
participation by the other applicants, in the “. . . light of 
the Southland decision”, 14 Pike and Fischer 462h, 466a, 
et seq. As late as January 4, 1957, the Commission reiterated 
its position that the record in such cases should be reopened 
to receive evidence to reflect steps taken to replace a de- 
ceased principal of a winning applicant and declared that 
the basis for its decision”... was the principle of law reem- 
phasized by the United States Court of Appeals for the Dis- 
trict of Columbia Circuit in the Southland proceeding, 
which principle had been declared by the court im several 
preceding decisions”. 14 Pike and Fischer RR 466e at 
page 466f (emphasis added). How far the Commission, 
and this Court, have strayed from this “principle of law” 
is evident from the actions taken by the Commission on 
Southland’s remand proceedings, and this Court’s opinion 
of April 16, 1959 affirming the Commission’s orders and 
decisions therein. 

The “principle of law” which so impressed the Commis- 
sion on January 4, 1957 was wilfully set aside and disre- 
garded by the Commission in its Memorandum Opinions 
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and Orders of July 1, 1957 and April 25, 1958 in refusing 
to reopen the record and grant a rehearing as to the effect 
of the death of Don George. 

It is recognized that administrative agencies are not 
bound by the doctrine of stare decisis. State Airlines v. 
Civil Aeronautics Board, 174 F. 2d 510, 518, Kentucky 
Broadcasting Corp. v. Federal Communications Commis- 
sion, 84 U.S. App. D.C. 583, 174 F. 2d 38, 40. However, 
consistency and the ordinary rules of fair play would appear 
to require that the Commission adhere to a “principle of 
law” in the handling of the particular case in which it found 
that principle to be enunciated. Due process requires that 
Southland be accorded the same treatment afforded Tele- 
vision City, Inc. when the very basis of the Commission’s 
reversal of position causing it to reopen the record and 
rehear Television City, Inc. was held by the Commission 
to have been brought about by the Order of this Court of 
October 2, 1956 in Southland’s first appeal affirming a 
“principle of law” established by this Court in several 
prior decisions. 

The “principle of law” that a rehearing was required by 
reason of the changed circumstances, i.e. Don George’s 
death, is a principle which has long been recognized by the 
Supreme Court. In the case of Atchison, T. € S. F. Ry. Co. 
v. U.S., 52 S. Ct. 146, 284 U.S. 248, the Supreme Court held 
that an order fixing railroad rates by the Interstate Com- 
merce Commission based upon economic conditions which 
had radically changed since the closing of the record 
required a reopening of the record and a rehearing to 
permit the presentation of evidence relating to existing 
conditions. The Supreme Court, speaking through Mr. 
Chief Justice Hughes, stated that the Commission “.. . 
operates in a field limited by constitutional rights and 
legislative requirements”, and its refusal to reopen the 
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record and accord the carriers a new hearing “. .. was a 
denial of right”. 52 S. Ct. 146, 150, 284 U.S. 248, 262. The 
Court observed that “. .. the prospect that a hearing may be 
long does not justify its denial if it is required by the 
essential demands of justice”. 52 S. Ct. at 150. 

This Court has ruled that appellant was not entitled 
to a reopening of the record and a rehearing before the 
Commission of the effect of Don George’s death because 
“...in seeking a further evidentiary hearing, (appellant) 
made no proffer of evidence to be evoked which would have 
impaired the validity of the Commission’s determination”. 
(Slip opinion, p. 5). Such a holding misconceives the nature 
of the proceedings before the Commission on remand and 
places a burden upon appellant which was contrary to the 
Commission’s own rules and impossible of assumption. 
Just how appellant could have made a proffer of evidence 
is not made clear by the Court’s opinion. Until such time 
as the record was reopened and the matter set for rehear- 
ing, it was procedurally impossible for appellant to make 
a proffer of evidence even if it be assumed that such a 
burden rested upon appellant. 

It is submitted that the Court has inaccurately inter- 
preted the requirements imposed by law and the Commis- 
sion’s rules upon appellant on remand of the appeal in 
Case No. 13,021. Section 405 of the Communications Act of 
1934, as amended, 47 U.S.C. 405, specifically provides that 
on rehearings “. . . no evidence other than newly discovered 
evidence, evidence which has become available only since 
the original taking of evidence, or evidence which the Com- 
mission believes should have been taken in the original 
proceeding shall be taken on any rehearing”. The evidence 
with respect to the effect of Don George’s death, and the 
actions which were taken or contemplated by Shreveport 
Television Company, were matters which lay entirely within 
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the knowledge and possession of Shreveport Television. 
The Commission has never been informed of the actions 
taken, or proposed to be taken, by Shreveport Television 
by reason of the death of Don George. The changes in the 
proposals and application of Shreveport Television result- 
ing from the death of Don George have never been filed 
with the Commission. The effects of Don George’s death 
upon the qualifications of Shreveport Television involve not 
only preferences awarded to Shreveport Television by rea- 
son of his presence but also the effects upon Shreveport 
Television of the new developments brought about by reason 
of Mr. George’s death. This Court found that Mr. George’s 
presence was the factor to which the Commission attached 
greatest weight in awarding a construction permit to 
Shreveport Television, and solely because of his death it 
remanded the case to the Commission for reconsideration. 
The Commission considered the death of Don George but 
not the effect. 

The effect of Don George’s death upon the application 
of Shreveport Television involved something more than 
the mere legality of a partnership to continue as an entity 
notwithstanding the death of a partner. Don George owned 
43% of the interest in Shreveport Television. The involun- 
tary transfer of this 43% interest to Don George’s widow, 
Mrs. Eugenia George, as Executrix of the Succession of 
Don George, is merely a stop gap measure of a temporary 
nature. As this Court stated in Southwestern Publishing 
Co. v. Federal Communications Commission, 

D.C escomas , 243 F. 2d 829, 832, the involuntary transfer of 
control to an executrix “...is merely a temporary arrange- 
ment not involving ultimate disposition or control of the 
stock of the permittee”. The identity and status of the 
ultimate beneficiary of Don George’s 43% interest were 
factors which should have been considered in this proceed- 
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ing. The person ultimately acquiring such 43% interest 
of Don George would become the owner of the largest single 
share in the applicant, and his qualifications should have 
been spread upon the record. The effect of the death of 
Don George resulted, in effect, in the transfer of the con- 
struction permit to Henry E. Linam, Ben Beckham, Jr. and 
William Carter Henderson, a partnership doing business as 
Shreveport Television Company, owners of 57% interest 
in the construction permit, and John Doe, (the unknown 
ultimate beneficiary of Don George’s interest) owner of 
43% of said construction permit, with the proposed day- 
to-day general manager unknown. Considerations of pub- 
lie interest required that Shreveport Television show the 
steps taken to replace Don George, and the effect Mr. 
George’s death had upon its proposals. 

The Commission’s Rules pertaining to hearings and 
decisions make it clear that the burden of proceeding and 
the burden of proof rested upon the applicant, Shreveport 
Television. Section 1.140 of the Rules sets forth the pro- 
cedure to be followed when an application is designated 
for hearing. Subsection (b) of 1.140 provides as follows: 


“Any hearing subsequently held upon such applica- 
tion shall be a full hearing in which the applicant and 
all other parties in interest shall be permitted to parti- 
cipate but in which both the burden of proceeding with 
the introduction of evidence upon any issue specified 
by the Commission, as well as the burden of proof 
upon all such issues, shall be upon the applicant except 
as otherwise provided in the order of designation”. 
(emphasis added) Vol. I Pike and Fischer RR, Sec. 
51:140, page 51:163. 


Why intervenor failed to offer evidence as to the effect 
of Don George’s death, and why the Commission failed to 
require the submission of such evidence, is a matter upon 
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which curious minds can only speculate. It is clear, how- 
ever, that the burden of proceeding and the burden of 
proof regarding the effects of Don George’s death upon the 
application and proposals of Shreveport Television did not 
shift to Southland upon remand as this Court apparently 
assumes. 

This Court has, in recent months, handed down three 
decisions upon almost identical questions of law which are 
directly contrary to and in conflict with the Court’s opinion 
herein of April 16, 1959. In Fleming v. Federal Communi- 
cations Commission, 96 U.S. App. D.C. 223, 225 F. 2d 523, 
one of the principals (Paul V. McNutt) in the losing appli- 
cant for a television station died during the pendency of an 
appeal to this Court. The Court remanded the case to 
the Commission for further proceedings in spite of the 
opposition of all parties, inasmuch as the “. . . record does 
not and could not include a determination of the effect of 
his death. . .” The Court was of the opinion that it should 
have the benefit of the Commission’s determination of the 
effect of “this crucial circumstance” before a decision on 
the merits. It was the view of the Court that the failure of 
the record to deal with McNutt’s death might prelude a 
“Just result”. 225 F. 2d at 526. 

In Enterprise Company v. Federal Communications 
Commission, 97 U.S. App. D.C. 374, 231 F. 2d 708, cert. den. 
351 U.S. 920, this Court held that events occurring about 
three months subsequent to the filing of petitions for recon- 
sideration which “. . . struck at the very basis which had 
been assigned by the Commission for its decision . . .” 
required a reopening of the record and a rehearing as to 
the effect of such developments. In reversing and remand- 
ing the case to the Commission for further proceedings, the 
Court stated: 
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“Whether or not the permit to Beaumont should 
be revoked, or should be awarded to Enterprise, is 
for the initial decision of the Commission after taking 
into account this evidence in reappraising the compara- 
tive qualifications of Beaumont and Enterprise”. 


The Court was of the view that “. . . unless such compari- 
son is kept active to take into account the new agreement 
here involved the rights of competing applicants are de- 
nied”. (231 F. 2d 708, 712, 713). On rehearing before 
Commission the original grant to Beaumont Broadcast- 
ing Company was reaffirmed and the Enterprise Company 
again appealed. On January 29, 1959, this Court again 
reversed the Commission and remanded the case for recon- 
sideration on the question of the effect upon the Com- 
mission’s processes and the puplic interest of the post 
grant agreement between the successful applicant, Beau- 
mont Broadcasting Corporation, and one of the unsuccess- 
ful applicants, KTRM, whereby KTRM would receive a 
payment of money and withdraw from the case. The Enter- 
prise Company v. FCC, 

Bs LOL scsislave No. 14,474, decided Jan. 29, 1959. 

The case of W. S. Butterfield Theatres v. Federal Com- 
munications Commission, 99 U.S. App. D.C. 71, 237 F. 2d 
552, is even more directly in point. In Butterfield, the Com- 
mission granted the application of W.JR for permit to con- 
struct a television station in Flint, Michigan and denied the 
applications of Trebit Corporation and W. S. Butterfield 
Theatres, Ine. for the same facility. Both Trebit and But- 
terfield filed petitions for rehearing. Ten days after the 
Commission denied the petitions of Trebit and Butterfield, 
the winning applicant, WJR, filed an application for modi- 
fication of construction permit to embody certain changes 
in its proposal. Trebit and Butterfield thereupon jointly 
filed petitions for reopening of the record and rehearing. 
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The Commission denied the petitions and appeals were 
taken to this Court. On appeal the Commission argued 
that “... even if Enterprise requires consideration of new 
events, there is no requirement for additional hearing, 
because the Commission has already examined the new 
facts and determined that they would not affect its decision”. 
237 F. 2d, 552, 556, (emphasis added). The Court brushed 
aside the arguments of the Commission and ordered that 
the record be reopened and Trebit and Butterfield be 
admitted as contestants in a new comparative hearing. The 
Court held that the new evidence went to the very founda- 
tion of the Commission’s decision, and that “. . . the effect 
of the new facts upon the Commission’s decision is or 
should be palpably significant and proximate. That a hear- 
ing should be granted in such circumstances is a minimal 
proposition”. 237 F. 2d 552, 556, footnote 10 (Emphasis 
added). To use this Court’s own language, “That statement 
is no less applicable here” 237 F. 2d at 556. 

As was pointed out by Judge Bazelon, speaking for this 
Court in Butterfield, supra, “... only hearings can produce 
a definitive answer”. 237 F. 2d at 558. The effect of the death 
of Don George upon the application of Shreveport Tele- 
vision Company is a matter “peculiarly designed for ex- 
ploration at hearings”. 237 F. 2d at 559, cont. of footnote 19. 
Appellant Southland would be entitled to a hearing even 
under the dissent in Butterfield, in that the determinative 
factor of the grant to Shreveport Television, namely, Don 
George, is no longer present. The death of Don George, in 
whose presence the Commission attached “greatest weight”, 
was a circumstance having a greater effect upon the grant 
to Shreveport Television than the events and changes 
sought by WJR in the Butterfield case. 

In Fleming, this Court remanded and ordered reconsider- 
ation because of a changed circumstance which arose during 
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the pendency of the appeal, namely, the death of Paul V. 
McNutt, a 50% partner in the losing applicant. In Enter- 
prise, this Court held that the Commission had abused tts 
discretion in refusing to reopen the record of a three- 
party comparative proceeding to consider the circum- 
stances of a post-grant agreement between the winning 
applicant and one of the losing applicants, and remanded 
the case to the Commission for further comparative hear- 
ing, inasmuch as the changed circumstance “. . . struck at 
the very basis which had been assigned by the Commission 
for its decision . . .” The Court added that “. . . unless 
Enterprise can be heard comparatively with respect to 
those new facts its status as an applicant is lost”. 231 F. 2d 
at pages 712 and 713. 

In Butterfield, supra, this Court held that the changed 
circumstances were of such a nature as to warrant a new 
comparative hearing, even though the Commission stated 
in its brief that it had already examined the new facts and 
decided that they would not change the decision, and there- 
fore no new hearing was required. 

On October 2, 1956, this Court entered its Order remand- 
ing this case to the Commission for reconsideration because 
the changed circumstance, namely the death of Don George, 
was the determinative factor upon which the Commission 
relied in awarding the construction permit to Shreveport 
Television. “That a hearing should be granted in such 
circumstances is a minimal proposition”. Butterfield, supra, 
237 F. 2d at 556, footnote 10. 

The death of Don George resulted in a “shift in the 
foundations” of the Commission’s decision. This was a 
new fact which bore heavily upon the relative merits of 
Southland and Shreveport Television and Southland was 
entitled to be heard comparatively as to the effect and 
meaning of this new fact. Enterprise, supra, 231 F. 2d 
708, 712-713. 
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In Braniff Airways, Inc. v. Civil Aeronautics Board, 79 
U.S. App. D.C. 341, 147 F. 2d 152, this Court held that the 
Civil Aeronautics Board abused its discretion in failing 
to reopen the record in a comparative hearing to take into 
account new facts concerning the unavailability of the presi- 
dent and majority stockholder of a company where such 
company was awarded a franchise based upon the avail- 
ability of that stockholder. 

The Commission does not have available to it in this 
proceeding the usual argument that there must be an end to 
administrative proceedings in order to bring television 
service to the community. The television station in Shreve- 
port, Louisiana was built through the joint endeavors of 
all applicants and began operation by Interim Television 
Corporation in 1954 and has been on the air constantly since 
that time. 

Section 409 of the Communications Act of 1934, as 
amended, relating to witnesses, depositions and discovery, 
and the Commission’s Rules implementing the provisions 
thereof, are applicable only in cases of adjudication which 
have been designated for hearing by the Commission. South- 
land was without power to compel witnesses to testify by 
oral deposition or written interrogatories, or compel the 
production of records and documents for purposes of dis- 
covery until the matter had been formally designated for 
hearing by the Commission. Southland had no legal method 
of obtaining evidence regarding the effect of Don George’s 
death until the Commission should have formally designated 
the matter for rehearing. Moreover, Southland had no 
forum in which to “proffer” evidence of any nature until 
the matter was set for hearing at a time and place and 
before an Examiner designated by the Commission. 

Procedural due process required a reopening of the record 
and a rehearing upon the meaning of Don George’s death, 
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with the right to offer evidence, cross-examine witnesses, 
present proposed findings and conclusions, file exceptions, 
and participate in oral argument. Southland has been de- 
prived of its statutory rights as a competing applicant. 
The failure of the Commission to accord these rights to 
Southland constituted a “. . . procedural departure from 
requirements of the law” and an “abuse of the Commis- 
sion’s discretion.” United States v. Pierce Auto Freight 
Lines, 327 U.S. 515, at 536. 

Section 10(e) of the Administrative Procedure Act, 60 
Stat, 243, 5 U.S.C. 1009, provides that this Court shall 
‘hold unlawful and set aside agency action found to be... 
an abuse of discretion . . . (or) without observance of pro- 
cedure required by law”. Southland has been denied its right 
to a comparative hearing granted to it by Section 309 of 
the Communications Act of 1934, as amended. 

The choice in this proceeding is no longer between South- 
land and Shreveport Television as it was originally con- 
stituted, but between Southland and a new applicant com- 
posed of the partners Beckham, Linam and Henderson 
owning a combined 57% interest in the applicant, and 
some ultimate beneficiary, yet undisclosed, owning 43%. 

It will probably be contended by Appellee and Intervenor 
that the Commission was compelled to carry out the order 
of the Court on the basis of the record and proceedings 
already had under the provisions of Section 402(h) of the 
Communications Act of 1934, as amended. This would be 
true only if the Court had rendered a decision and entered 
an order reversing the Commission. Case No. 13,021 was 
not reached by the Court on the merits. The Court’s order 
of October 2, 1956 neither reversed nor affirmed, but re- 
manded the case to the Commission for reconsideration 
in the light of the death of Don George. Section 402(h), 
therefore, is not applicable. 
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The Court’s opinion of April 16, 1959 has abandoned a 
“principle of law” and leaves the door ajar for further 
abuses by the Commission. It is respectfully requested 
that this Court reconsider and review its Decision upon 
the foregoing points, and remand the case to the Commis- 
sion with instructions to reopen the record and rehear the 
proceeding as to the effect of Don George’s death. In the 
alternative, it is respectfully requested that the Court set 
the matter for re-argument before the Court en banc, or 
before such panel as the Court may designate, in view of 
the conflict of the April 16, 1959 opinion with the prior 
holdings of the Court. 


Respectfully submitted, 


W. Ervin JaMEs 


Attorney for Appellant 
Southland Television 
Company 


Of Counsel: 


Horxeinz, SEARS, JAMES AND BuRNS 
1107 South Coast Building 
Houston 2, Texas 


May 8, 1959 


I, W. Ervin James, hereby certify that the foregoing 
petition for rehearing is presented in good faith and not 
for delay. 


W. Ervin JaMES 
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IN THE 


United States Court of Appeals 


For rae District oF CoLumsia Crircvulr 


No. 14,487 


SovrHuanD TELEvisIon Company, Appellant, 
v. 
FeperaL Communications Commission, Appellee, 
Sureveport TeLevision Company, Intervenor. 


Appeal From Decision and Orders of the Federal 
Communications Commission 


OPPOSITION OF INTERVENOR TO PETITION 
FOR REHEARING 


This court’s decision of April 16, 1959, which is the 
subject of the appellant’s Petition for Rehearing, was in 
essence a determination that the hearing record contained 
substantial evidence to support the findings of the Federal 
Communications Commission. In ‘‘considering the record 
as a whole ... [the court was] not convinced that the 
Commission’s order should now be set aside.’’ (Slip 
opinion p. 5) 
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The record which was reviewed by the court had pre- 
viously been the subject of scrutiny by the Hearing 
Examiner on one occasion, and by the Commission on four 
other occasions. Each time Shreveport Television Com- 
pany was found to be the preferred applicant and the 
appellant Southland the least qualified... The Examiner 
and the Commission made it clear that their conclusions 
were based not only on the competency of Shreveport, but 
also on the weaknesses apparent in the proposals of 
Southland. The most casual review of the substantial 
record involved could produce no other conclusion. 


In its appeal on the merits and again in the present 
Petition for Rehearing, the appellant avoids any references 
to that record. This evasion is understandable since it 
is not a record to be proud of from the appellant’s point 
of view. 


The appellant, instead, contends that procedural error 
has been committed, contrary to the ‘‘principle of law”’ 
set forth in Enterprise Co. v. Federal Communications 
Commission, 97 U.S. App. D.C. 374, 231 F.2d 708 (1955), 
W. S. Butterfield v. Federal Communications Commission, 
99 U.S. App. D.C. 71, 237 F.2d 552 (1956), and Fleming v. 
Federal Communications Commission, 96 U.S. App. D.C. 
223, 225 F.2d 523 (1955). This argument had also been 
made to the court in the appeal on the merits. The court 
was unconvinced for obvious reasons. 


In the Enterprise and Butterfield cases, new and highly 
material factual elements were introduced through the 
voluntary actions of the successful applicant, raising ques- 
tions of abuse of Commission, processes, in Enterprise, or 
possible misrepresentation, in Butterfield, in addition to 
the new factual material itself. In Fleming, the unsuccessful 
applicant’s position had changed to such a degree that the 


1 There were three applicants in the case until after the Commission’s sec- 
ond Memorandum Opinion and Order. 
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court was unable to determine that an adequate record 
remained to properly evaluate the comparative merits.’ 


The fact that the record was found to be inadequate for 
a proper decision in those cases has no bearing on whether 
the record is adequate in this case. In this case the record 
has been found adequate by all who have reviewed it. The 
record will not evaporate merely because the appellant 
chooses to ignore it. 


To distinguish further the three cases referred to above 
which the appellant has cited, it is noted that each of them 
was remanded by the court with specific instructions that 
the record be reopened and that new evidence be taken 
since the factual issue arising after a decision had been 
rendered bore directly and substantially on matters vital 
to the decision. 


CONCLUSION 


The arguments now presented by the appellant were 
considered by this court in the appeal on the merits. The 
court’s decision is fully supported by the record and the 
appellants Petition for Rehearing should be denied. 


Respectfully submitted, 


Henry B. WEavER, JR. 
Quinn O’ConNELL 


Attorneys for Intervenor 
Shreveport Television 
Company 
WEAVER AND GLASSIE 
1225-19th Street, N. W. 
Washington 6, D. C. 


May 19, 1959 


2 Television City Inc., 14 Pike & Fischer RR 466a (1956), a Commission 
decision cited by the appellant, is also perfectly consistent with the ‘* prin- 
ciple of law’’ involved. There, after an Initial Decision and prior to the 
Commission’s consideration of the case, the winning applicant petitioned for 
a reopening of the record to show a changed circumstance in its qualifications. 
The applicant obviously realized that the changed condition had seriously 
weakened its case and further evidence would be needed to rehabilitate it. 
The Commission, again in an effort to have an adequate record, granted the 
petition. 





